MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 14

The Montana Administrative Register (MAR), a twice-monthly

publi cation, has three sections. The notice section contains

state agencies' proposed new, amended or repealed rules; the

rationale for the change; date and address of public hearing;

and w here written comments may be submitted. The rule section

indicates that the proposed rule action is ad opted and lists any
changes made since the proposed stage. The interpretation

section contains the attorney general's opinions and state

declaratory rulings. Special notices and tables are found at

the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
Admini strative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE TEACHERS' RETI REMENT BOARD
OF THE STATE OF MONTANA

In the matter of the adoption of )

new rule I, the anmendnent of rules )

2.44.307, 2.44.401, 2.44.414, )

2.44.506, 2.44.511, 2.44.515, ) NOTI CE OF PUBLI C
2.44.517, and 2.44.518 and the ) HEARI NG ON PROPOSED

repeal of rules 2.44.404, 2.44.410,
2.44.415, 2.44.502, 2.44.503,

) ADOPTI ON, ANMENDVENT

)
2.44.510, 2.44.516, and 2.44.519 )

)

)

AND REPEAL

pertaining to the Teachers
Retirement System

TGO Al Concerned Persons

1. On August 16, 1999, at 8:00 a.m a public hearing

wll be held in the Boardroom of the Teachers' Retirenent
System at 1500 Sixth Avenue, Helena, Mntana, to consider the
proposed adoption of new rule 1|, the anendnent of ARM

2.44.307, 2.44.401, 2.44.414, 2.44.506, 2.44.511, 2.44.515,
2.44.517, and 2.44.518 and the repeal of ARM 2.44. 404,
2.44.410, 2.44.415, 2.44.502, 2.44.503, 2.44.510, 2.44.516,
and 2.44.519.

2. The Teachers' Retirenent Board will mnmake reasonable
accommodations for persons wth disabilities who wsh to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodati on, contact the Teachers' Retirenent Board no |ater
than 5:00 p.m on August 9, 1999, to advise us of the nature
of the accommodation that you need. Pl ease contact Penney
Cl ark, 1500 Sixth Avenue, Helena MI, 59620, (406) 444-3134.

3. The proposed new rul e provides as foll ows:

RULE | SERVI CE PURCHASE RESOLUTI ONS (1) The
effective date of any resolution adopted for the purpose of
al l om ng enpl oyees to purchase service with contributions on a
pi cked-up, pre-tax basis, nust be at least 2 nonths foll ow ng
the nmonth in which the resolution is adopted. For exanple: if
the resolution is adopted by the governing board on July 8,
1999, the earliest effective date would be Septenber 1, 1999
for additional contributions wthheld from conpensati on earned
after Septenber 1, 1999, and reported on the enployer’s
teachers’ retirenment system (TRS) report for Septenber, 1999.
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(2) On the first monthly report coinciding with the
effective date of the resolution, all additional contributions
must stop and cannot be reinstated until the enployee and
enpl oyer have signed the irrevocable election formrequired by
19- 20- 415, MCA

(3) The service purchase-irrevocable election form wll
be available only through the office of the teachers'
retirement system and nust be requested at |east 30 days prior
to the effective date of the resolution to ensure the nenber
wll be able to continue payroll deductions uninterrupted.

(4) Enpl oyers who fail to wi t hhol d addi ti ona
contributions in conpliance with the applicable state and
federal laws and rules adopted by the board will be notified
that the additional contributions cannot be credited to the
menber’s account. The enployer will be required to take a
credit on their next nonthly report for any anounts reported
inerror, and to correct their tax w thhol ding records.

AUTH: 19-20-201, MCA
| MP: 19-20-415, MCA

Section 9 of HB 118, 1999 Session Laws, Chapter Nunmber 111

requires enployers to adopt a resolution before nmenbers can
have contributions deducted for the purpose of purchasing
additional service on a tax-deferred basis. This law al so
requires enployees to sign an irrevocable election form
foll ow ng adoption of the resolution before the tax-deferred

deductions can begin. These rules and regulations nust be
followed to the letter if the TRS is to maintain its tax-
favored status as a qualified pension plan. This rule is

necessary to establish tinelines which enployer and enpl oyees
must follow to ensure that nenbers have tinme to make an
i nformed deci sion regardi ng purchasing additional service with
t ax-deferred doll ars. In addition these tinelines wll help
ensure that enployees do not mss out on the opportunity to
purchase service via payroll deduction because they cannot
request, receive and conplete the required paper work in tinme
for the next nonthly payroll following adoption of the
resol ution.

4. The rul es proposed to be anended provide as foll ows:

2.44. 307 MEMBERSH P OF TEACHER S AIDES AND PART-TI ME
EMPLOYEES (1) Teacher's aides enployed after Septenber 1,
1989, are required to participate in the teachers' retirenent
system provided their predomnate duties are those of a
teacher’s aide and not a substitute teacher or any other
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position for which nenbership is nmandatory under 19-20-302,
MCA and that they are:

(a) enpl oyed in an instructional services capacity for
50% or—npre—of theacademe—day at |least 3.5 hours per day
and;

(b) enployed for the—equivalent—of 30 ful-time—days at
| east 210 hours during the school year.

(2) remains the sane.

(3) A part-tinme teacher’s aide, as defined in (1), who
receives conpensation for duties that are not of an
instructional services capacity shall have those salaries
reported to the teachers' retirenment system provided:

(a) the non-instructional duties are a dimnutive part of
the duties perforned by the part-tine teacher’s aide; and

(b) the individual, by virtue of the non-instructiona
duties, would not otherwise be eligible for nenbership under
the public enpl oyees’ retirenent system

(3) and (4) remain the sanme, but are renunbered (4) and

(5).

AUTH: 19-20-201, MCA
| MP: 19-20-302, MCA

Adm nistrative Rule 2.44.401 defines a full day as 7 hours

the proposed anendnents are necessary to clarify that 50% of
the academc day is 3.5 hours. Section 19-20-302, MCA

requires that an individual be enployed for at |east 30 days
in the fiscal year to be eligible for nmenbership, therefore, a
part-tine teacher’s aide nust also be enployed for at |east
210 hours (7 hours X 30) to be eligible for nenbershinp. At
times teacher’s aides perform other duties that are not of an
instructional nature and would not qualify for nenbership
under 19-20-302, MCA, however, it is unnecessarily burdensone
for enployers to not report these earnings to TRS. The
proposed anendnents would allow the school district to report
non-instructional duties of a teacher’s aide if they were only
a small part of the duties of the teacher’s aide, and the
i ndi vi dual would not otherwi se be eligible for nenbership in
PERS.

2.44. 401 CALCULATI NG SERVI CE CREDI TS (1) The basic
period of time for calculating service credit shall be the
school term July 1 through June 30. Service credit in the
Mont ana teachers' retirenent system shall be based upon the
follow ng unl ess otherw se provided by rule or statute:

(a) nine (9 nonths or 180 days of full-tinme enploynent
shall equal 1.0 year service credit for any enploynent
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eligible to be qualified under the teachers' retirenent
system

(b) remains the sane.

(c) remins the sane.

(2) remains the sane.

(3) For enployees of the university system and comunity
coll eges part-time service credit shall be awarded by diding
the—contractedcredit—hours—taught —and conpensatedfor—bythe
fuH—tire—ecredi-t—hours—per—guarter—or—senester prorated based

upon the portion of the full-time contract conpleted and/or
the daily rate of pay if avail able.

AUTH. 19-20-201, MCA
| MP: 19-20-401 t hrough 19-20-411, MCA

As part-tine university and community college faculty becone
| ess involved in teaching and nore involved in grant activity
it has becone inpossible to base service credit on credit
hours taught. Using the nenber’s full-tine equivalent or
daily rate of pay to calculate service credit results in a
nmore accurate calculation of the actual service credit earned
by the nenber.

2.44. 414 | NSTALLMENT PURCHASE (1) Additional—service

. I f a menber
signs a revocable payroll deduction authorization and
subsequently reduces the nonthly paynent anount or term nates
monthly paynents before the ternms of the contract are
fulfilled, the nenber's account wll be credited with the
prorated portion of the service purchased to date.

(2) remains the sane.

AUTH. 19-20-201, MCA
| MP: 19-20-401 t hrough 19-20-411, and 19-20-415, MCA

Section 9 of HB 118, 1999 Session Laws, Chapter Nunmber 111
created both revocable and irrevocable payroll deduction
options and incorporated the preponderance of this rule into
law. This anmendnent is necessary to provide for crediting any
service credit purchased in the event the nenber reduces or
termnates the nonthly paynments he/she has agreed to
contribute under a revocabl e authorization.

2.44.506 BENEFI T PAYMENTS (1) remains the sane.
(2) remains the sane.

14-7/ 22/ 99 MAR Notice No. 2-2-287



-1569-

(3) At the time application for retirement benefits is
made, each applicant nust submt a copy of their final year's
contract, and any previous contract(s) as may be requested and
a copy of their letter of resignation if one was submtted to
their enployer. |[If a nenber does not have a witten contract,
a statenment from their enployer verifying their daily or
hourly rate of pay, their full tinme equivalent and the nunber
of days they were enployed in the fiscal year will be excepted
accept ed.

(4) remains the sane.

AUTH: 19-20-201, MCA
| MP: 19-20- 703, 19-20-716, MCA

Section 18 of HB 118, 1999 Session Laws, Chapter Nunber 111

gives nenbers the option to sign an irrevocable election to
contribute on termnation pay with tax-deferred dollars. I n
conpliance with IRS regul ations, the irrevocabl e el ection nust
be signed at |east 90 days prior to termnation. A copy of
the nenber’s letter of resignation is necessary to corroborate
and verify that the irrevocable election form was signed at
| east 90 days prior to termnation

2.44.511 REINSTATEMENT OF BENEFITS (1) Upon conpletion
of enploynment, a previously retired nenber who is reinstated
with the sane benefit anmount that the retired nenber was
receiving at the tinme of retirenent, shall also have his/her
retirenment effective date reinstated to the original
retirement effective date for the purpose of determ ning
eligibility for the guaranteed annual benefit adjustnent

( GABA) . mas—sabseqHen%Ly—%eenp#eyeé—#gp—a—peerd—e#—#ess—%hgn

retirepent—provisions— |f upon termnation of enploynent the
previ ously retired menber’ s retirenment benefits are

recal cul at ed, his/her retirenent effective date, for the
purpose of determning eligibility for GABA, will be the nost
recent date of retirenent.

3)—When—a reactivated—rnenber—retires—for—the —second
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AUTH: 19-20-201, MCA
| MP: 19-20-302, 19-20-804, MCA

The majority of this rule was incorporated into section 18 of

HB 118, 1999 Session Laws, Chapter Nunmber 111, and is no
| onger necessary. HB 72, 1999 Session Laws, Chapter Nunber

360, provides for a guaranteed annual benefit increase of 1.5%
paid each January to all recipients whose nopst recent

retirement effective date is at least 36 nonths prior to
January 1 of the year in which the adjustnent is to be nade.

These anmendnents are necessary to establish the nbst recent

retirement effective date in the event the retiree returns to
teachi ng and benefits are term nated.

2.44.515 CORRECTION OF ERRORS ON CONTRI BUTI ONS AND
OVERPAYMENTS (1) remains the sane.

(2) remains the sane.

(3) remains the sane.

(4) Interest shall accrue on contributions not reported
or anmounts overpaid at—the—sarerate—as—that—eredited—to
merber—aeccounts to nenbers at the actuarial assuned rate
unl ess arrangenents are nade as provided under (5) to repay
the amount owed immediately once the enployer, nenber or
retired nmenber is notified of the error.

(5) Interest will be waived if the amount owed is repaid
in no nore than 12 equal nonthly installnents follow ng the
date of notification of the error.

AUTH: 19-20-201, MCA
| MP: 19-20-208, MCA

Cccasionally a retiree will receive benefits that they are not
entitled to because they returned to full-tinme enploynent, or
because benefits were to be reduced upon the death of the
menber or beneficiary and the TRS is not notified. Al so,
enpl oyers occasionally fail to report an enployee who is
eligible for nmenbership or fail to report all of the salary
t he nmenber earned. When an error occurs, any overpaynent or
anounts not reported nust be paid to the TRS The policy
enbodied in this anendnent is intended to encourage nenbers
and enpl oyers to pronptly pay any anounts owed w thin one year
by waiving the interest that could be charged. If the
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overpaynent is not returned within one year, interest at the
rate of 8% wll be charged from the date the error 1is
di scover ed.

2.44.517 FORMULA FOR DETERM NI NG CONTRI BUTI ONS DUE ON
TERM NATI ON PAY (1) Except as provided in subseetion (2), the
formula for determning contributions due under eption—()

19-4-101(5(a) Option 1, 19-20-716, MCA shall be a percentage

of the termnation pay, based upon the nenber's age at the
time of retirenent, tines the total years of creditable

service. TFhe total—econtributionsduetoadequatelyconpensate

the total—
(2) remains the sane.

AUTH: 19-20-201, MCA
| MP: 19-20-101, 19-20-716, MCA

Amendnents are necessary to correct statute site and to delete
| anguage that would change the contribution rate paid by
enpl oyees and enpl oyers on term nation pay. The formula has
not resulted in any changes in the contribution rates since
1989 but has the potential to cause the enployer rate to
increase thereby creating an unfunded nmandate to school
districts.

2.44.518 LIMT ON EARNED COMPENSATION (1) The earned
conpensation for each year used in calculating a nenber's
average final conpensation may not exceed either the nmenber's
actual earned conpensation or earnings adjusted by this rule
for the preceding year, by nore than 10% except for increases
t hat :

(a) result fromcollective bargaining agreenents;

(b) have been granted by the enployer to all other
simlarly situated enpl oyees. The enpl oyer nust certify the
simlarly situated group of enployees, the increase received
by each enployee and the nethodology for determning the
I ncreases;

(c) result from conpensation received for summer
enpl oynent, provided summer conpensation does not exceed the
| essor of:

(i) net—to—execeed one-ninth of the academ c year contract
for each full nonth or prorated for each portion of a nonth
enpl oyed during the sumer; or

MAR Notice No. 2-2-287 14-7/ 22/ 99



-1572-

(1i) 110% of the sumrer conpensation the nenber was
eligible to earn each nonth during the precedi ng summer;

(d) have resulted fromchange of enpl oyer; or

(e) bhave resulted fromre-enploynent for a period of not
| ess than one year followng a break in service.

(2) The nenber nust provide adequate docunentation to
permt the board to meke an infornmed decision concerning
exceptions to the 10% limtation. Adequat e docunentation
includes but is not limted to the foll ow ng:

(a) enploynent contracts;

(b) official mnutes of board neetings.

(3) The assignnent of additional duties of a one tine or
tenporary nature shall not be exenpt fromthe 10%limtation

(4) The 10% cap shall be calculated as per the follow ng
exanpl e and applied consistently to all nenbers:
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(The following chart is all new text.)

FY 1996 FY 1997 FY 1998 FY 1999
BASE CONTRACT $64, 750. 00 $70,230.00 $90, 000.00 $90, 000. 00
10% CAP NA NA 77,253. 00 84, 978. 00
EXCESS BASE EARNI NGS NA NA 12, 747. 00 5,022. 00
SUMVER COVPENSATI ON (3
nont hs) 21,583. 00 23, 700. 00 30, 000. 00 20, 000. 00
SUMMER 10% CAP NA 23,410. 00 25, 751. 00 NA
EXCESS SUMVER EARNI NGS NA 290. 00 4,249. 00 NA
TOTAL EXCESS $22, 308. 00
AVERAGE FI NAL COVPENSATI ON $93, 640. 00 $103, 004. 00 $104, 978. 00

Average final conpensation is equal to total conpensation |ess
excess earni ngs.

AUTH: 19-20-201, MCA
| MP: 19-20-715, MCA

Amendnents are necessary to clarify the application of the 10%
limtations on conpensation to sunmer enploynent as well as
academ c year earnings. The statenment of intent attached to
the enabling legislation stated that the |egislature intended
to limt the effect on the retirenment system of isolated
salary increases received by selected individuals through
pronotions or one-tinme salary enhancenments during their |ast
years of enploynent. As the 10% cap has been applied to
regul ar earnings, nore and nore dollars have been reported as
sumer conpensation for selected individuals. Wiile the
| egi sl ature intended that the Board adopt rules to allow for
exenptions for summer enploynent, it is inconsistent with the
| egislature’s intent to exenpt a nenber’'s total sunmer
conpensation from the cap when sumrer conpensation per nonth
is greater than 1/9 of the nenber’s academ c year contract or
increases nore than 10% per year over what the nenber could
have earned each nonth in the precedi ng sunmer.

5. ARM 2.44.404 which can be found on page 2-3254 of the
Adm ni strative Rules of Montana, is proposed to be repeal ed.

AUTH. 19-4-201, MCA
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| MP: 19-4-401, MCA

ARM 2.44.410 which can be found on page 2-3256 of the
Adm ni strative Rules of Montana, is proposed to be repeal ed.

AUTH. 19-4-201, MCA
| MP: 19-4-412, MCA

ARM 2.44.415 which can be found on page 2-3258 of the
Adm ni strative Rules of Montana, is proposed to be repeal ed.

AUTH. 19-20-201, MCA
IMP: Title 19, chapter 20, part 4 MCA

ARM 2.44.502 which can be found on page 2-3261 of the
Adm ni strative Rules of Montana, is proposed to be repeal ed.

AUTH: 19-4-201 and 19-20-201, MCA
| MP: 19-4-801 through 19-4-804 and 19-20-801 through 19-
20- 804, MCA

ARM 2.44.503 which can be found on page 2-3261 of the
Adm ni strative Rules of Montana, is proposed to be repeal ed.

AUTH: 19-4-201, MCA
| MP: 19-4-801 and 19-4-802, MCA

ARM 2.44.510 which can be found on page 2-3265 of the
Adm ni strative Rules of Montana, is proposed to be repeal ed.

AUTH. 19-4-201 and 19-20-201, MCA
| MP: 19-4-804 and 19-20-804, MCA

ARM 2.44.516 which can be found on page 2-3267 of the
Adm ni strative Rules of Montana, is proposed to be repeal ed.

AUTH. 19- 4-201, MCA
| MP: 19-4-101(5) and 19-4-208, MCA

The above admnistrative rules are proposed to be
repeal ed because the body of the rules have been substantially
codified in chapter 111 of the session laws of 1999, or
because the laws inplemented by these rules have been
r epeal ed.
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ARM 2.44.519 which can be found on page 2-3270 of the
Adm nistrative Rules of Mntana, is proposed to be repeal ed
because the laws inplenented by this rule have been repeal ed
under House Bill 72, adopted by the 1999 |egislature and
signed by the Governor.

AUTH. 19-4-201, MCA
| MP: 19-4-711, 19-4-712, and 19-4-713, MCA

6. Concerned persons nay present their data, views, or
argunents, either orally or in witing, at the hearing.
Witten data views or argunents nmay also be submtted to David
L. Senn, Teachers' Retirenent System PO Box 200139, Helena
MI' 59620- 0139, and nust be received no l|later than August 20,
1999.

7. Penney C ark, Teachers' Retirenment System PO Box
200139, Helena, MI 59601-0139, has been designated to preside
over and conduct the hearing.

8. The Teachers' Retirenment Board maintains a |ist of
interested persons who wish to receive notices of rul enmaking
actions proposed by this agency. Persons who wish to have

their nanme added to the list shall make a witten request
whi ch includes the nane and nailing address of the person to
receive notice and specifies that the person wi shes to receive
notices regarding the Teachers' Retirement System Such
witten requests may be nmailed or delivered to Penney d ark,
Teachers' Retirenent System 1500 Sixth Avenue, PO Box 200139,
Hel ena, MI 59620-0139, faxed to the office at (406) 444-2641,
or may be nmade by conpleting a request form at any rules
hearing held by the Teachers' Retirenent Board.

9. The bill sponsor notice requirenents of 2-4-302, MCA
apply and have been fulfill ed.

/s/ David L. Senn
David L. Senn, Executive Director
Teachers' Retirenent Board

/s/ Dal Smilie
Dal Smlie, Rule Reviewer
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Certified to the Secretary of State July 12, 1999
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BEFORE THE STATE AUDI TOR AND COWMM SSI ONER OF | NSURANCE
OF THE STATE OF MONTANA
In the matter of the proposed ) NOTI CE OF PUBLI C HEARI NG
amendnent of rules 6.6.302 ) ON PROPOSED AMENDIVENT,
t hrough 6.6.309, the proposed ) REPEAL, AND ADOPTI ON COF
repeal of rule 6.6.310, and ) RULES
t he proposed adoption of new )
rule | pertaining to life )
i nsurance and annuities )
repl acenent . )

TGO Al Interested Persons

1. On Septenber 13, 1999, at 10:00 a.m, a public
hearing will be held in room 136 of the Mtchell Building, 126
North Sanders, Hel ena, Montana, to consider the proposed
anendnent of rules 6.6.302 through 6.6.309, the proposed
repeal of rule 6.6.310, and the proposed adoption of new rule
| pertaining to life insurance and annuities repl acenent.

2. The proposed anendnments provide as foll ows (new text
is underlined; text to be deleted is interlined):

6.6.302 PURPOSE— (1) The purpose of this subchapter is:

1) (a) To regulate the activities of insurers and agents
producers with respect to the replacenent of existing life
i nsurance and annuities; —

2) (b) To protect the interests of |life insurance and
annui ty purchasers peli-ecyowners by establlshlng m ni num
standards of conduct to be observed in the replacement or

fi nanced

purchase transactions. It wll:

a) (i) Assuring Assure that

purchasers receive information with which a decision can be
made in his or her own best interests;

by (ii) Redueing Reduce the opportunity for

m srepresentati on and i nconpl ete di scl osures; and

e}y (iii1) Estabbishing Establish penalties for failure to

conply with the requirenents of this subchapter.

AUTH: Sec. 33-1-313, MCA
| MP:  Sec. 33-18-204, MCA

6.6.303 DEFIN TIONS- (H)—"Cashdividend—neans—the
T v dend whicl I i od I
payrwent—oef the grosspremum-
" L .
. 2) anseluatlen reans—any—attenpt by the exi-sti-g
k“su'e'le' !tslagent 6 GﬁHEIHHe exi-sti-ng H-e |Usunaree Hh
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i’ : o
6|6 395(3)(93 o EP!? Sub ehapte|_||en|a_:$p:ae|ngl|n5ﬁ|e|

3) (1) "Direct-response sales solicitation" means any

sale—of Hte insurance where the nsurer—doesnot—utiHzean
[ i i a solicitation

t hrough mailings, tel ephone, the internet or other nass

communi cati on nedi a.

4y (2) "Existing insurer" neans the insurance conpany
whose policy is or will be changed or termnated affected in
sueh a manner as described wthin the definition of
"repl acenent".

5) (3) "Existing Hfednsuranee policy or contract”
means any an individual life insurance policy (policy) or
annuity contract (contract) in force, including
a policy under a binding or conditional receipt or a Hfe
FHasuranee policy or a contract that is within an unconditi onal

refund peri odi—but—exeludingtHfeinsurance—obtatnedthrough
the—exerecise—of adividend—option.

(4) "Financed purchase" neans the purchase of a new
policy involving the actual or intended use of funds obtai ned
by the withdrawal or surrender of, or by borrow ng from val ues
of an existing policy to pay all or part of any prem um due on
the new policy. If a wthdrawal, surrender, or borrow ng
i nvolving the policy values of an existing policy are used to
pay prem uns on a new policy owned by the sane policyhol der
wthin 13 nonths before or after the effective date of the new
policy and is known or should be known to the proposing
producer, or to the replacing insurer, or if the w thdrawal,
surrender, or borrowing is shown on any illustration of the
exi sting and new policies made available to the prospective
policy owner by the insurer or its producers, it wll be
deened prima facie evidence of a financed purchase.

(5) "lllustration" neans a presentation or depiction
t hat i ncludes non-guaranteed or variable elenents of a policy
of life insurance over a period of years as described in 33-
20- 604, MCA

(6) “CenerieNamp—means—a——short—title whiechis

a—+i+der— "Policy summary,"” for the purposes of this
subchapt er

(a) For policies or contracts other than universal life
policies, neans a witten statenent regarding a policy or
contract which shall contain to the extent applicable, but
need not be limted to, the follow ng information:

(1) current death benefit;

(11) annual contract prem um

(1i1) current cash surrender val ue;

(1v) current dividend;

(v) application of current dividend; and

(vi) anount of outstandi ng | oan.
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(b) For universal life policies, nmeans a witten
statenent that shall contain at |east the follow ng
i nformati on:

(1) the beginning and end date of the current report
peri od;

(11) the policy value at the end of the previous report
period and at the end of the current report period;

(1i1) the total anmounts that have been credited or
debited to the policy value during the current report period,
identifying each by type (e.g., interest, nortality, expense
and riders);

(1v) the current death benefit at the end of the current
report period on each life covered by the policy;

(v) the net cash surrender value of the policy as of the
end of the current report period; and

(vi) the amount of outstanding loans, if any, as of the
end of the current report period.

(7) "Producer" shall be defined to include agents and
producers.

(8) "Registered contract” nmeans a variable annuity
contract or variable life insurance policy subject to the
prospectus delivery requirenents of the Securities Act of
1933.

A (9) "Repl acenent” neans any a transaction in which
a new Hfeinsuranee policy, contract or registered contract
is to be purchased, and it is known or should be known to the
proposi ng agent producer, or to the proposing insurer+ if
there is no agent producer, that by reason of such
transaction, an existing Hfeinsurance policy or contract has
been- or is to be:

(a) Lapsed, forfeited, surrendereds~ or partially
surrendered, assigned to the replacing insurer or otherw se
term nat ed,;

(b) Converted to reduced paid-up insurance, continued as
extended terminsurance, or otherw se reduced in value by the
use of nonforfeiture benefits or other policy val ues;

(c) Amended so as to effect either a reduction in
benefits or in the termfor which coverage woul d ot herw se
remain in force or for which benefits would be paid,;

(d) Reissued with any reduction in cash val ues; or

(e) Pledged—as——coltateral—or——subjeectedtoborrowng:

— Used in a financed purchase.

(10) "Replacing insurer” means the insurance conpany
that issues or proposes to issue a new policy or contract that
repl aces an existing policy or contract or is a financed
pur chase.

PR rrase. . . . .
. 8) '@p'?e'“g :USF'?' “Ea“f the |nsu¥anee epnparyfthat
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9 (11) "Sal es proeposal material" neans +ndividualized

meantng—of this definition a sales illustration and any ot her

witten, printed or electronically presented information
created, or conpleted or provided by the conpany or producer
and used in the presentation to the policy or contract owner
related to the policy or contract purchased.

AUTH: Sec. 33-1-313, MCA
| MP:  Sec. 33-18-204, MCA

6.6.304 EXEMPTIONS (1) Unless otherw se specifically
i ncluded, this subchapter shall not apply to transactions
i nvol vi ng:

1) (a) Arndities Credit life insurance;

2r (b) tndividual—eredit—tfeinsurance Goup life
i nsurance or group annuities where there is no direct
solicitation of individuals by an insurance producer. D rect
solicitation shall not include any group neeting held by an
i nsurance producer solely for the purpose of education or
enrolling individuals in a group policy. Goup life insurance
or group annuity certificates marketed through direct response
solicitation shall be subject to the provisions of ARM
6.6.307;

3) (c) GoeuptHife-insurance—group—credit—tfe

An application to
the existing insurer that issued the existing policy or
contract when a contractual change or a conversion privilege
i s being exercised;

4y (d) Vartabletifeinsurance—under—whichthedeath
bepefits—andcash—valuesvaryin-accordancewthunit—values
e#—+nves%nen%s-heLd—+n—a—sepa#a%e—aeeean%——e# Proposed life

insurance that is to replace life insurance under a binding or
condi tional receipt issued by the sane conpany;

5) (e) WWherethe—-appH-ecationts—rmdetotheexisting
iasurer—that i ssuedtheexistingtfeinsurance—anda
L ol : N e e . 1

or Policies or contracts used to fund:
(1) an enployee pension or welfare benefit plan that is
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covered by the Enpl oyee Retirenent and | ncone Security Act
(ERISA);

(i11) a plan described by section 401(a), 401(Kk) or
403(b) of the Internal Revenue Code, where the plan, for
pur poses of ERISA, is established or maintained by an
enpl oyer;

(1i1) a governnmental or church plan defined in section
414, a governnental or church welfare benefit plan, or a
deferred conpensation plan of a state or |ocal governnent or
tax exenpt organi zation under section 457 of the Interna
Revenue Code; or

(tv) a nonqualified deferred conpensati on arrangenment
establ i shed or mai ntai ned by an enpl oyer or plan sponsor.

(f) Notwthstanding (e), this subchapter shall apply to
policies or contracts used to fund any plan or arrangenent
that is funded solely by contributions an enpl oyee elects to
make, whether on a pre-tax or after-tax basis, and where the
i nsurance conpany has been notified that plan participants may
choose fromanong 2 or nore annuity providers or policy
providers and there is a direct solicitation of an individual
enpl oyee by an insurance producer for the purchase of a
contract or policy. As used in this rule, direct solicitation
shall not include any group neeting held by an insurance
producer solely for the purpose of educating individuals about
the plan or arrangenent or enrolling individuals in the plan
or arrangenent;

6) (9) VWentheexistingtHfeinsurancets—anoen—
convertible termbfe insurance polieywhich-wlH—expirein

i — Where new cover age
is provided under a life insurance policy or contract and the
cost is borne wholly by the insured s enployer or by an
association for which the insured is a nenber; or

(h) Existing life insurance that 1s a non-convertible
termlife insurance policy that will expire in 5 years or |ess
and cannot be renewed.

AUTH: Sec. 33-1-313, MCA
| MP:  Sec. 33-18-204, MCA

6.6.305 DUTIES OF AGENFS PRODUCERS- (1) Each—agent
hal | b ; Faci . = : I
appteation—for—tfeinsurance~ A producer who initiates an

application shall submt to the insurer, with or as part of
the application, a statenment signed by both the applicant and
the producer as to whether the applicant has existing policies
or contracts. |If the answer is "no," the producer's duties
Wth respect to replacenent are conpl ete.

= . - ; I hot |

b n | o ot Life i ; I
b)y—A-—sighed-statenent—asto—whether—or—nottheagent
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(2) Vherea replacement—isinvelved—the agent—shall
| f the applicant answered "yes" to the question regarding
exi sting coverage referred to in (1), the producer shal
present and read to the applicant, not later than at the tinme
of taking the application, a notice regarding replacenents in
the formas described in Appendi x A or other substantially
simlar form approved by the comm ssioner. The notice shal
be conpl eted and signed by both the applicant and the producer
attesting that the notice has been read al oud by the producer
or that the applicant did not wish the notice to be read al oud
(in which case the producer need not have read the notice
aloud) and left with the applicant.

éa}—féb%afn—Mf%h—e#—as—pa#%—e#—eaeh—appLLea%Lenfa—#LsP—e#

(3) The notice shall list all life insurance policies or
annui ties proposed to be replaced, properly identified by nane
of insurer, the insured or annuitant, and policy or contract
nunber if available; and shall include a statenent as to
whet her each policy or contract will be replaced or whether a
policy will be used as a source of financing for the new
policy or contract. |If a policy or contract nunber has not
been issued by the existing insurer, alternative
identification, such as an application or recei pt nunber,
shal | be |isted.

(4) In connection with a replacenent transaction the

producer shall leave with the applicant at the tine an
application for a new policy or contract is conpleted the
original or a copy of all sales material. Wth respect to

el ectronically presented sales material, it shall be provided

to the policyholder in printed formno later than at the tine
of policy or contract delivery.
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(5) Except as provided in [RULE I], in connection with a
repl acenent transaction the producer shall submt to the
insurer to which an application for a policy or contract is
presented, a copy of each docunment required by this rule, a
statenent identifying any preprinted or electronically
present ed conpany approved sales materials used, and copi es of
any individualized sales materials, including any
illustrations used in the transaction.

AUTH: Sec. 33-1-313, MCA
| MP:  Sec. 33-18-204, MCA

6.6.306 DUTIES OF REPLACI NG | NSURERS THAT USE PRODUCERS-
(1) Each Wiere a replacenent is involved in the
transaction, the replacing insurer shall:

& () _
i i — Verify that the required
forms are received and are in conpliance with this subchapter

(b) Notify any other existing insurer that may be
affected by the proposed replacenent within 5 business days of
recei pt of a conpleted application indicating replacenent or
when the replacenent is identified if not indicated on the
application, and mail a copy of the available illustration or
policy sunmary for the proposed policy or avail abl e disclosure
docunent for the proposed contract within 5 business days of a
request froman existing insurer;

(c) Retain copies of the notification regarding
replacenent required in ARM 6. 6.305(2), i1ndexed by producer,
inits hone or regional office for at least 5 years or until
t he next regular exam nation by the insurance departnent of a
conpany's state of domcile, whichever is later; and

(d) Provide to the policy or contract owner notice of
the right to return the policy or contract within 30 days of
the delivery of the contract and receive an unconditional ful
refund of all premuns or considerations paid on it, including
any policy fees or charges or, in the case of a variable or
mar ket val ue adjustnent policy or contract, a paynent of the
cash surrender val ue provided under the policy or contract
plus the fees and ot her charges deducted fromthe gross
prem uns or considerations or inposed under such policy or
contract.

(2) Reguirewth oras part—of each conpleted
apptieationfor—tfeinsurance~ I n transactions where the
replacing insurer and the existing insurer are the sane or
subsidiaries or affiliates under common ownership or control,
allow credit for the period of tinme that has el apsed under the
replaced policy's or contract's incontestability and suicide
period up to the face amount of the existing policy or
contract. Wth regard to financed purchases the credit may be
limted to the anobunt the face anmount of the existing policy
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is reduced by the use of existing policy values to fund the
new policy or contract.
a)—A-statenent—sighed-bytheapptHicant—astowhether—or
not—such—insurance—wH—replace—existingHfe-insurance—and
b)y—A-—statenent—sighed-bytheagent—astowhether—or—not
he—or—she knhows—replacenrent—is—or—rmaybetnvelveditnthe
transaction—
(3) VVhere—a replacenent—is—invelved If an insurer
prohi bits the use of sales material other than that approved
by the conpany, as an alternative to the requirenents of ARM
6. 6. 305(5) the insurer may: _ _ _
_ (a) Regquirewth-oer—aspart—of—eachapptHeationtfortife
Hasurance—at+H-st—of all—of the apptHicant-s—existingtHfe
Hasurance—tobe replaced—Such—existingH-fe-insurance—shal-
be—i-dentified by nane—of i+nsurer—and-the poleynunber—+n
the—event—that—a polieynunrber—has—hot been—assighed-bythe
ext-sting—insurer—alternati-vei-dentificationinformation—such
as—an—apphiecati-on—or—receipt—hnurber,—must—beH-sted— Require

with each application a statenent signed by the producer that:
(1) Represents that the producer used only conpany-
approved sales materi al ;
(11) Lists, by identifying nunber or other descriptive
| anguage, the sales material that was used; and
(1i1) States that copies of all sales material were |left
with the applicant in accordance with ARM 6.6.305(4); and

(b)

by—theapplicant—anda copyof all—sales proposals—usedfor
presentationtotheapptteant— Wthin 10 days of the issuance

of the policy or contract:

(1) Notify the applicant by sending a letter or by
verbal conmmunication with the applicant by a person whose
duties are separate fromthe marketing area of the insurer,
that the producer has represented that copies of all sales
mat eri al have been left with the applicant in accordance with
ARM 6. 6. 305(4);

(11) Provide the applicant with a toll free nunber to
contact conpany personnel involved in the conpliance function
if such is not the case; and

(1i1) Stress the inportance of retaining copies of the
sales material for future reference;

) : Rerwi FFied byt s :

I Lr - Lt e
Soel-ei-tationRegulati-on—{(Sub-Chapter—2)— Keep a copy of the

letter or other verification in the policy file at the hone or
regional office for at least 5 years after the termnation or
expiration of the policy or contract; and

) TV : : o 4
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=) (d) PrOV|de——F#—FP—Fs—aLse—%he—e*#s%#ng—knsapep——the
pol i cyowner a Ppolicy Ssummary for the new policy—prepared—in
aeee#danee—mk%h—%%}%e}—-prlor to accepting the applicant’s
initial prem um or pren1un1dep05|t —unlessthe replaeing

AUTH: Sec. 33-1-313, MCA
| MP:  Sec. 33-18-204, MCA

6. 6.307 DUTIES OF | NSURERS W TH RESPECT TO DI RECT-
RESPONSE SALES- Eaeh—+nsurer—shall— (1) trtormits
responstble personnelof the requirenrents—of this sub-chapter
In the case of an application that is initiated as a result of
a direct response solicitation, the insurer shall require,
wth or as part of each conpleted application for a policy or
contract, a statenent asking whether the applicant, by
applying for the proposed policy or contract, intends to
repl ace, discontinue or change an exi sting policy or contract.

If the applicant indicates a replacenent or change is not
intended or if the applicant fails to respond to the
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statenent, the insurer shall send the applicant, with the
policy or contract, a notice regarding replacenent in Appendi X
B, or other substantially simlar formapproved by the
conm Ssi oner.

(2) Reguirewth-or—aspart—of—eachconpleted

— If the insurer has proposed the

repl acenent or if the applicant indicates a replacenent is
i ntended and the insurer continues with the replacenent, the
i nsurer shall:

(a) Provide to applicants or prospective applicants with
the policy or contract a notice, as described in Appendi x C
or other substantially simlar form approved by the
comm ssioner. In these instances the insurer may del ete the
references to the producer, including the producer's
signature, wthout having to obtain approval of the formfrom
the comm ssioner. The insurer's obligation to obtain the
applicant's signature shall be satisfied if it can denonstrate
that it has made a diligent effort to secure a signed copy of
the notice referred to in this rule. The requirenent to make
a diligent effort shall be deened satisfied if the insurer
includes in the mailing a self-addressed postage prepaid
envel ope with instructions for the return of the signed notice
referred toin this rule; and

(b) Conply with the requirenments of ARM 6. 6. 306(1)(b),
if the applicant furnishes the nanes of the existing insurers,
and the requirenents of ARM 6.6.306(1)(c), (1)(d) and (2).
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AUTH: Sec. 33-1-313, MCA
| MP:  Sec. 33-18-204, MCA

6.6.308 DUTIES OF THE EXI STI NG | NSURER- Each—existing
. hic] | | d T ol |-

Hs—dom-ecilewhichever—istater— (1) Were a replacenent is
involved in the transaction, the existing insurer shall:

(a) Upon notice that its existing policy or contract may
be replaced or a policy nmay be part of a financed purchase,
retain copies of the notification in its honme or regional
of fice, indexed by replacing insurer, notifying it of the
replacenent for at least 5 years or until the conclusion of
t he next regul ar exam nation conducted by the insurance
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departnent of its state of domcile, whichever is |ater;

(b) Send a letter to the policy or contract owner of the
right to receive information regarding the existing policy or
contract values including, if available, an in force
illustration or policy summary if an in force illustration
cannot be produced within 5 business days of receipt of a
notice that an existing policy or contract is being repl aced.
The information shall be provided within 5 business days of
recei pt of the request fromthe policy or contract owner;

(c) Upon receipt of a request to borrow, surrender or
wi t hdraw any policy or contract values, send to the applicant
a notice, advising the policy or contract owner of the effect
rel ease of policy or contract values wll have on the non-
guar anteed el enents, face anount or surrender val ue of the
policy or contract fromwhich the values are rel eased. The
notice shall be sent separate fromthe check if the check is
sent to anyone other than the policy or contract owner. In the
case of consecutive automatic prem um | oans or systematic
wthdrawals froma contract, the insurer is only required to
send the notice at the tine of the first loan or wthdrawal .

AUTH:  Sec. 33-1-313, MCA
| MP: Sec. 33-18-204, MCA

6.6.309 VI OLATI ONS AND PENALTI ES- (1) Any insurer—
WMMW@W o iy wi Pt} . e oh oo

thetnsurance Laws—of Montana— The foll ow ng practices shal
be consi dered violations of this subchapter:

(a) Any deceptive or msleading information set forth in
sales material;

(b) Failing to ask the applicant in conpleting the
application the pertinent questions regarding the possibility
of financing or replacenent;

(c) The intentional incorrect recording of an answer;

(d) Advising an applicant to respond negatively to any
gquestion regarding replacenent in order to prevent notice to
the existing insurer; or

(e) Advising a policy or contract owner to wite
directly to the conpany in such a way as to attenpt to obscure
the identity of the replacing producer or conpany.

: -
_£2)—Thi-s—sub-chapter—does—not—prohibi-t—the-—use o .
addi-t 9“?JI"&F9" ak Ef!'e' tlnanltlnat whi-eh s fqu" ed—that—s
statute or regulation.

3 (2) PeLLeyemheps Policy and contract owners have the

right to replace existing life insurance policies or annuity
contracts after indicating in or as part of the applications
for new coverage that replacenent Hfe insurance thatsueh i s
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not their intention; however, patterns of such action by
poleyowners policy or contract owners of the sane producer
who—purchase the replacingpotietles fromthe sanmeagent shal
be deemed prima-facie evidence of the agenrt—s producer’s
know edge that replacenent was intended in connection wth the
sale—of those poliecies—and such patterns—or identified
transactions, and these patterns of action shall be deened
pri ma-faci e evidence of the agent-s producer's intent to
violate this subchapter

(3) Wiere it is determned that the requirenments of this
subchapt er have not been net, the replacing insurer shal
provide to the policy owner an in force illustration if
avai l abl e or policy summary for the replacenent policy or
aval | abl e di scl osure docunent for the replacenent contract and
the notice regarding replacenents in Appendi x A

(4) Violations of this subchapter may subject the
violators to penalties that may include the revocation or
suspensi on of a producer's or conpany's |icense, nonetary
fines and the forfeiture of any conm ssions or conpensation
paid to a producer as a result of the transaction in
connection with which the violations occurred. |In addition,
where the conmm ssioner has determned that the violations were
material to the sale, the insurer nay be required to make
restitution, restore policy or contract val ues and pay
i nterest.

AUTH: Sec. 33-1-313, MCA
| MP:  Sec. 33-18-204, MCA

3. ARM 6. 6. 310 SAMPLE FORMS, the rule proposed for
repeal, is found at page 6-112 of the ARM

AUTH Sec. 33-1-313, MCA

| MP:  Sec. 33-18-204, MCA

4. The new rul e proposed for adoption provides as
fol |l ows:

RULE | DUTIES OF ALL | NSURERS THAT USE PRODUCERS

(1) Each insurer shall:

(a) Mintain a system of supervision and control to
insure conpliance with the requirenents of this subchapter
that shall include at |east the foll ow ng:

(1) Informits producers of the requirenents of this
subchapter and incorporate the requirenments of the subchapter
into all relevant producer training manual s prepared by the
i nsurer;

(1i) Provide to each producer a witten statenent of the
conpany's position with respect to the acceptability of
repl acenents providing guidance to its producer as to the
appropri ateness of these transactions;
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(ti1) A systemto review the appropriateness of each
repl acenent transaction that the producer does not indicate is
in accord with (a)(ii);

(1v) Procedures to confirmthat the requirenments of this
subchapt er have been net; and

(v) Procedures to detect transactions that are
replacenents of existing policies or contracts by the existing
i nsurer, but that have not been identified as such by the
appl i cant or producer.

(b) Have the capacity to produce, upon request, and make
avail able to the insurance departnent, records of each
producer's:

(1) Replacenents, including financed purchases, as a
percentage of the producer's total annual sales for life
i nsurance and annuity contracts not exenpted fromthis
subchapt er

(11) Nunber of |apses of policies and contracts by the
producer as a percentage of the producer's total annual sales
of life insurance and annuity contracts not exenpted fromthis
subchapt er

(ti1) Nunmber of transactions that are unidentified
replacenents of existing policies or contracts by the existing
i nsurer detected by the conpany's nonitoring system as
required by (a)(v) of this rule; and

(iv) Replacenents, indexed by replacing producer and
exi sting insurer.

(c) Require with or as a part of each application for
life insurance or an annuity a signed statenent by both the
appl i cant and the producer as to whether the applicant has
exi sting policies or contracts;

(d) Require with each application for life insurance or
an annuity that indicates an existing policy or contract a
conpl eted notice regarding replacenents as contained in
Appendi x A

(e) \When the applicant has existing policies or
contracts, retain conpleted and signed copies of the notice
regardi ng replacenents in its honme or regional office for at
| east 5 years after the termnation or expiration of the
proposed policy or contract;

(f) Wen the applicant has existing policies or
contracts, obtain and retain copies of any sales nmaterial as
requi red by ARM 6. 6.305(5), the basic illustration and any
suppl enental illustrations used in the sale and the producer’s
and applicant’s signed statenents with respect to financing
and replacenent in its hone or regional office for at least 5
years after the termnation or expiration of the proposed
policy or contract;

(g) Ascertain that the sales material and illustrations
used in the replacenent neet the requirenents of this
subchapter and are conplete and accurate for the proposed
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policy or contract; and

(h) If an application does not neet the requirenments of
this subchapter, notify the producer and applicant and ful fill
t he out standi ng requirenents.

5. The follow ng Appendices A through D are all new
text. These will be appendices to ARMTitle 6, Chapter 6,
Subchapt er 3.

MAR Notice No. 6-116 14-7/ 22/ 99



- 1590-

APPENDI X A

| MPORTANT NOTI CE
REPLACEMENT OF LI FE | NSURANCE OR ANNUI TI ES
Thi s docunent nust be conpl eted and signed
by the applicant and the producer, if there is one,
and a copy left with the applicant.

You are contenplating the purchase of a life insurance policy
or annuity contract. In sonme cases this purchase may invol ve
di sconti nuing or changi ng an existing policy or contract. If
so, a replacenent is occurring. Financed purchases are al so
consi dered repl acenents.

A replacenent occurs when a new policy or contract is

pur chased and, in connection with the sale, you discontinue
maki ng prem um paynents on the existing policy or contract, or
an existing policy or contract is surrendered, forfeited,
assigned to the replacing insurer, or otherw se term nated or
used in a financed purchase.

A financed purchase occurs when the purchase of a newlife

i nsurance policy involves the use of funds obtained by the

wi t hdrawal or surrender of or by borrow ng some or all of the
policy val ues, including accunul ated di vi dends, of an existing
policy, to pay all or part of any prem um or paynent due on
the new policy. A financed purchase is a replacenent.

You shoul d carefully consider whether a replacenent is in your
best interests. You will pay acquisition costs and there may
be surrender costs deducted fromyour policy or contract. You
may be able to make changes to your existing policy or
contract to neet your insurance needs at |ess cost. A financed
purchase will reduce the value of your existing policy or
contract and may reduce the anount paid upon the death of the
i nsur ed.

We want you to understand the effects of replacenents before
you make your purchase decision and ask that you answer the
foll ow ng questi ons and consi der the questions on the back of
this form

1. Are you considering discontinuing making prem um
paynments, surrendering, forfeiting, assigning to the
insurer, or otherw se term nating your existing policy or

contract?
___YES ____NO
2. Are you considering using funds from your existing

policies or contracts to pay prem uns due on the new
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policy or contract?
___YES ____NO

I f you answered "Yes" to either of the above questions,
list each existing policy or contract you are

contenpl ating replacing (include the nane of the insurer,
the insured, and the contract nunber if avail able) and
whet her each policy will be replaced or used as a source
of financing:

| NSURER CONTRACT OR REPLACED (R) OR
NANVE PCLI CY # | NSURED FI NANCI NG (F)

1

2.

3.

Make sure you know the facts. Contact your existing
conpany or its agent for information about the old policy
or contract. [If you request one, an in force
illustration, policy summary or avail abl e di scl osure
docunents nust be sent to you by the existing insurer.]
Ask for and retain all sales material used by the agent
in the sales presentation. Be sure that you are nmaking an
i nformed deci si on.

The existing policy or contract is being replaced because

| certify that the responses herein are, to the best of ny
know edge, accur at e:

Applicant’s Signature and Printed Nane Dat e

Producer’s Signature and Printed Nane Dat e
| do not want this notice read aloud to ne. __

(Applicants nmust initial only if they do not want the notice
read al oud.)
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A replacenent may not be in your best interest, or your

deci sion could be a good one. You should make a careful

conpari son of the costs and benefits of your existing policy
or contract and the proposed policy or contract. One way to do
this is to ask the conpany or agent that sold you your

exi sting policy or contract to provide you with information
concerning your existing policy or contract. This may include

an illustration of how your existing policy or contract is
wor ki ng now and how it would performin the future based on
certain assunptions. Illustrations should not, however, be

used as a sole basis to conpare policies or contracts. You
shoul d discuss the followng with your agent to determ ne
whet her replacenent or financing your purchase nakes sense:

PREM UNS: Are they affordabl e?
Coul d they change?
You're ol der--are premuns higher for the
proposed new policy?
How long will you have to pay prem uns on the
new policy? On the old policy?

POLI CY VALUES:. New policies usually take | onger to build cash
val ues and to pay divi dends.
Acqui sition costs for the old policy may have
been paid, you will incur costs for the new
one.
What surrender charges do the policies have?
What expense and sales charges will you pay on
t he new policy?
Does the new policy provide nore insurance
cover age?

| NSURABI LI TY: |If your health has changed since you bought
your old policy, the new one could cost you
nmore, or you could be turned down.
You may need a nedical examfor a new policy.
[ ainms on nost new policies for up to the
first two years can be deni ed based on
I naccur ate statenents.
Suicide limtations nmay begin anew on the new
cover age. |

| F YOU ARE KEEPI NG THE OLD POLI CY AS WELL AS THE NEW PQLI CY:

How are prem uns for both policies being paid?
How will the prem unms on your existing policy
be affected?

WIl a |loan be deducted from death benefits?
What values fromthe old policy are being used
to pay prem uns?
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| F YOU ARE SURRENDERI NG AN ANNUI TY OR | NTEREST SENSI Tl VE LI FE

PRODUCT:

WI1l you pay surrender charges on your old
contract?

What are the interest rate guarantees for the
new contract ?

Have you conpared the contract charges or other
policy expenses?

OTHER | SSUES TO CONSI DER FOR ALL TRANSACTI ONS

14-7/ 22/ 99

What are the tax consequences of buying the new

policy?
Is this a tax free exchange? (See your tax
advi sor.)

Is there a benefit fromfavorable

"grandfat hered" treatnent of the old policy
under the federal tax code?

WIIl the existing insurer be willing to nodify
the old policy?

How does the quality and financial stability of
t he new conpany conpare with your existing
conmpany?
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APPENDI X B

NOTI CE REGARDI NG REPLACEMENT
REPLACI NG YOUR LI FE | NSURANCE POLI CY OR ANNUI TY?

Are you thinking about buying a new life insurance policy or
annuity and di scontinuing or changi ng an existing one? If you
are, your decision could be a good one--or a m stake. You w |
not know for sure unless you make a careful conparison of your
exi sting benefits and the proposed policy or contract’s
benefits.

Make sure you understand the facts. You should ask the conpany
or agent that sold you your existing policy or contract to
gi ve you information about it.

Hear both sides before you decide. This way you can be sure
you are meking a decision that is in your best interest.
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APPENDI X C
| MPORTANT NOTI CE
REPLACEMENT COF LI FE | NSURANCE OR ANNUI TI ES

You are contenplating the purchase of a life insurance policy
or annuity contract. In sonme cases this purchase may invol ve
di sconti nuing or changing an existing policy or contract. If
so, a replacenent is occurring. Financed purchases are al so
consi dered repl acenents.

A replacenent occurs when a new policy or contract is
purchased and, in connection with the sale, you discontinue
maki ng prem um paynents on the existing policy or contract, or
an existing policy or contract is surrendered, forfeited,
assigned to the replacing insurer, or otherwi se term nated or
used in a financed purchase.

A financed purchase occurs when the purchase of a newlife

i nsurance policy involves the use of funds obtained by the

wi t hdrawal or surrender of or by borrow ng some or all of the
policy val ues, including accunul ated di vi dends, of an existing
policy, to pay all or part of any prem um or paynent due on
the new policy. A financed purchase is a replacenent.

You should carefully consider whether a replacenent is in your
best interests. You will pay acquisition costs and there may
be surrender costs deducted fromyour policy or contract. You
may be able to make changes to your existing policy or
contract to neet your insurance needs at |ess cost. A financed
purchase will reduce the value of your existing policy or
contract and may reduce the anmount paid upon the death of the
i nsur ed.

We want you to understand the effects of replacenents and ask
that you answer the follow ng questions and consi der the
guestions on the back of this form

1. Are you considering discontinuing maki ng prem um
paynments, surrendering, forfeiting, assigning to the
insurer, or otherw se term nating your existing policy or

contract?
___YES ___ NO
2. Are you considering using funds from your existing

policies or contracts to pay prem uns due on the new
policy or contract?
~___YES ___ NO

Pl ease |ist each existing policy or contract you are
contenpl ating replacing (include the nane of the insurer,
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the insured, and the contract nunber if avail able) and
whet her each policy will be replaced or used as a source

of financing:

| NSURER CONTRACT OR REPLACED (R) OR
NANVE PCLI CY # | NSURED FI NANCI NG (F)

1

2.

3.

Make sure you know the facts. Contact your existing
conpany or its agent for information about the old policy
or contract. [If you request one, an in force
illustration, policy summary or avail abl e discl osure
docunents nust be sent to you by the existing insurer.]
Ask for and retain all sales material used by the agent
in the sales presentation. Be sure that you are nmeking an

i nf or med deci si on.

| certify that the responses herein are, to the best of ny
know edge, accur at e:

Applicant’s Signature and Printed Nane Dat e
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A replacenent may not be in your best interest, or your

deci sion could be a good one. You should make a careful

conpari son of the costs and benefits of your existing policy
or contract and the proposed policy or contract. One way to do
this is to ask the conpany or agent that sold you your

exi sting policy or contract to provide you with information
concerning your existing policy or contract. This may include

an illustration of how your existing policy or contract is
wor ki ng now and how it would performin the future based on
certain assunptions. Illustrations should not, however, be

used as a sole basis to conpare policies or contracts. You
shoul d discuss the followng with your agent to determ ne
whet her replacenent or financing your purchase nakes sense:

PREM UNS: Are they affordabl e?
Coul d they change?
You're ol der--are premuns higher for the
proposed new policy?
How long will you have to pay prem uns on the
new policy? On the old policy?

POLI CY VALUES:. New policies usually take | onger to build cash
val ues and to pay divi dends.
Acqui sition costs for the old policy may have
been paid, you will incur costs for the new
one.
What surrender charges do the policies have?
What expense and sales charges will you pay on
t he new policy?
Does the new policy provide nore insurance
cover age?

| NSURABI LI TY: If your health has changed since you bought
your old policy, the new one could cost you
nmore, or you could be turned down.
You may need a nedical examfor a new policy.
[Cainms on nost new policies for up to the
first two years can be deni ed based on
I naccur ate statenents.
Suicide limtations may begin anew on the new
cover age. |

| F YOU ARE KEEPI NG THE OLD POLI CY AS WELL AS THE NEW PQLI CY:

How are prem uns for both policies being paid?
How will the prem unms on your existing policy
be affected?

WIl a |loan be deducted from death benefits?
What values fromthe old policy are being used
to pay prem uns?
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| F YOU ARE SURRENDERI NG AN ANNUI TY OR | NTEREST SENSI Tl VE LI FE

PRODUCT:

WI1l you pay surrender charges on your old
contract?

What are the interest rate guarantees for the
new contract ?

Have you conpared the contract charges or other
policy expenses?

OTHER | SSUES TO CONSI DER FOR ALL TRANSACTI ONS

14-7/ 22/ 99

VWhat are the tax consequences of buying the new

policy?
Is this a tax free exchange? (See your tax
advi sor.)

Is there a benefit fromfavorable

"grandfat hered" treatnent of the old policy
under the federal tax code?

WIIl the existing insurer be willing to nodify
the old policy?

How does the quality and financial stability of
t he new conpany conpare with your existing
conmpany?
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6. REASON: At the direction of the |egislature and
upon request of the insurance industry and consuner groups,
this agency periodically reviews its rules to determ ne
whet her the rules are necessary and to nake changes to better
reflect what is happening in the market place. There have
been sone drafting changes to nmake the proposed rul es
consi stent wth changes made in the statutes and other rules
such as referring to producers instead of agent. The
subst antive changes that were nmade cl ose a | oop hol e that
al l oned repl acenent of annuities to be made w t hout conplying
with the sanme requirenents that were placed on repl acenent
life insurance. Since the inpact can in many instances be
the sane for replacenent of annuities as |life insurance, the
present rules needed to be changed to reflect these present
day changes in the market place in order to avoid consumner
abuse.

7. | nterested persons may present their data, views, or
argunments, either orally or in witing, at the hearing.
Witten data, views, or argunents may al so be submtted to
Peter Funk, Attorney, State Auditor's O fice, P.O Box 4009,
Hel ena, MI 59604- 4009 and nust be received no |ater than
Septenber 17, 1999.

8. The State Auditor’s Ofice will nmake reasonabl e
accommodations for persons with disabilities who wish to
participate in this public hearing. If you require an

accommodati on, contact the office no later than 5:00 p. m,
Septenber 7, 1999, to advise us as to the nature of the
accommodati on needed. Pl ease contact Sandi Binstock, State
Auditor's Ofice, P.O Box 4009, Helena, MI 59604-4009;

t el ephone (406) 444-1744; Montana Relay 1-800-332-6148; TDD
(406) 444-3246; facsimle (406) 444-3497. Persons with
disabilities who need an alternative accessible format of this
docunent in order to participate in this rul e-making process
shoul d contact Sandi Bi nst ock.

9. Pet er Funk, attorney, has been designated to preside
over and conduct the hearing.

10. The State Auditor's Ofice maintains a list of
i nterested persons who wi sh to receive notices of rul emaking
actions proposed by this agency. Persons who wi sh to have
their nane added to the list shall nake a witten request
whi ch includes the nane and mailing address of the person to
recei ve notices and specifies whether the person wi shes to
receive notices regarding insurance rules, securities rules,
or both. Such witten request may be mailed or delivered to
the State Auditor's Ofice, P.O Box 4009, Helena, MI 59604,
faxed to 406-444-3497, or nmay be made by conpleting a request
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format any rules hearing held by the State Auditor's Ofice.

11. The bill sponsor notice requirenents of 2-4-392,
MCA, do not apply.

MARK O KEEFE, State Auditor
and Comm ssi oner of | nsurance

By: /s/ Frank Coté
Frank Cot é
Deputy | nsurance Comm ssi oner

By: [/s/ Gary Spaeth
Gary L. Spaeth
Rul e Revi ewer

Certified to the Secretary of State on July 12, 1999.
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BEFORE THE STATE AUDI TOR AND COWM SSI ONER OF | NSURANCE
OF THE STATE OF MONTANA

In the matter of the ) NOTI CE OF PROPOSED
amendnent of rule ) AMENDMVENT
6.6.4102 pertaining to ) NO PUBLI C HEARI NG
conti nui ng education ) CONTEMPLATED

f ees.

TO Al Interested Persons

1. On August 30, 1999, the state auditor and
comm ssi oner of insurance proposes to anend Rule 6.6.4102
pertaining to continuing education fees.

2. The proposed anendnents are as follows (new materi al
is underlined; material to be deleted is interlined):

6.6.4102 CONTI NU NG EDUCATI ON FEES

(1)—tiecensees:-

of —ecourses—

3> (1) Accredited educational institutions are exenpt
fromfee requirenents for courses provided for academ c
credit.

4)—AH—tees—arenon-refundable-
AUTH. Sec. 33-1-313, 33-2-708 and 33-17-1206, MCA
| MP:  Sec. 33-2-708, 33-17-1204, 33-17-1205 and 33-17-1207,
MCA

3. This anendnent will becone effective on January 1,
2000.

4. Rule 6.6.4102 is proposed for anmendnent due to the
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passage of Senate Bill 132 during the 1999 Montana Legi sl ative
Session. Senate Bill 132 repeal ed nost insurance fees

i ncl udi ng continui ng education fees and replaced themw th a
single fee on insurance conpani es.

5. Interested parties may submt their data, views or
argunments concerning the proposed anmendnent in witing to
Sandi Bi nstock, Montana | nsurance Departnent, P.O Box 4009,
Hel ena, Montana 59604, and nust be received no |later than
August 26, 1999.

6. If a person who is directly affected by the proposed
anendnent wi shes to express their data, views and argunents
orally or in witing at a public hearing, they nust nake a
witten request for a hearing and submt this request al ong
with any witten comments they have to Sandi Bi nstock, Mntana
| nsurance Departnent, P.O Box 4009, Hel ena, Mntana 59604. A
witten request for hearing nust be received no |ater than
August 26, 1999.

7. |If the agency receives requests for a public hearing
on the proposed anendnent fromeither 10% or 25, whichever is
| ess, of the persons who are directly affected by the proposed
action; fromthe admnistrative rule review conmttee of the
| egi sl ature; froma governnental subdivision or agency; or
from an associ ation having not |ess than 25 nenbers who w ||
be directly affected, a hearing will be held at a | ater date.
Notice of the hearing will be published in the Mntana
Adm ni strative Register. Ten percent of those persons
directly affected has been determ ned to be 50 persons based
on the 500 persons who have indicated interest in the rules of
this agency and who the agency has determ ned could be
directly affected by these rules.

8. The State Auditor's Ofice maintains a |list of
i nterested persons who wi sh to receive notices of rul emaking
actions proposed by this agency. Persons who wi sh to have
their nane added to the list shall nake a witten request
whi ch includes the nane and mailing address of the person to
recei ve notices and specifies whether the person wi shes to
receive notices regarding insurance rules, securities rules,
or both. Such witten requests may be mailed or delivered to
the State Auditor's Ofice, P.O Box 4009, Helena, MI 59604,
faxed to the office at 406-444-3497, or may be nade by
conpleting a request format any rules hearing held by the
State Auditor's Ofice.
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MARK O KEEFE, State Auditor
and Conmm ssi oner of | nsurance

By: /s/ Frank Coté
Frank Cot é
Deputy | nsurance Comm ssi oner

By: [/s/ Gary Spaeth
Gary L. Spaeth
Rul e Revi ewner

Certified to the Secretary of State on July 12, 1999.
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BEFORE THE BQOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF PUBLI C HEARI NG ON
PROPOSED AMENDIMENT

In the matter of the anmendnent)
of ARM 17. 30. 602, 17.30.622 )
t hrough 17.30. 629, 17.30.702, )
and 17.30.1001 pertaining to )
trigger val ues ) (WATER QUALI TY)
TO Al Concerned Persons

1. On August 23, 1999, at 9 a.m in Room 111 of the
Met cal f Buil ding, 1520 East Sixth Avenue, Hel ena, Montana, the

Board of Environnental Review wll hold a public hearing to
consi der the proposed anendnent of the above-captioned rules.
2. The Board w Il make reasonable accommobdations for

persons with disabilities who wsh to participate in this
hearing or need an alternative accessible format of this
notice. |If you require an acconmpdation, contact the Board no
later than 5 p.m, August 13, 1999, to advise us of the nature
of the accommobdati on you need. Pl ease contact the Board at
P.O Box 200901, Helena, Mntana, 59620-0901; phone (406)
444-2544; fax (406) 444-4386.
3. The rul es proposed to be anended provide as foll ows.

Text of present rule with matter to be stricken interlined and
new matter underl i ned.

17.30.602 DEFINITIONS In this subchapter the follow ng
terms have the neanings indicated below and are suppl enenta
to the definitions given in 75-5-103, MCA

(1) through (29) Remain the sane.

(30) The board hereby adopts and incorporates by
reference departnment G rcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes limts for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, and harnful paraneters in water.
Copies of Circular WXB-7 may be obtained from the Departnent
of Envi r onnent al Quality, PO Box 200901, Hel ena, MT
59620- 0901.

(31) remains the sane.

AUTH  75-5-201, 75-5-301, MCA
| MP: 75-5-301, MCA

17.30.622 A-1 CLASSI Fl CATI ON STANDARDS (1) through (3)
remai n the sane.
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(4) The board hereby adopts and incorporates by
reference the foll ow ng:

(a) departnment GCrcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes [imts for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, and harnful paraneters in water;
and

(b) and (c) remain the sane.

AUTH  75-5-201, 75-5-301, MCA
| MP:  75-5-301, MCA

17.30.623  B-1 CLASSIFI CATION STANDARDS (1) and (2)
remai n the sane.

(3) The board hereby adopts and incorporates by
reference the foll ow ng:

(a) departnment Crcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes st andar ds for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, and harnful paraneters in water;
and

(b) and (c) remain the sane.

AUTH: 75-5-201, 75-5-301, MCA
| MP:  75-5-301, MCA

17.30.624  B-2 CLASSIFI CATION STANDARDS (1) and (2)
remai n the sane.

(3) The board hereby adopts and incorporates by
reference the foll ow ng:

(a) departnment GCrcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes st andar ds for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, and harnful paraneters in water;
and

(b) and (c) remain the sane.

AUTH: 75-5-201, 75-5-301, MCA
| MP:  75-5-301, MCA

17.30.625 B-3 CLASSIFI CATION STANDARDS (1) and (2)
remai n the sane.

(3) The board hereby adopts and incorporates by
reference the foll ow ng:

(a) departnment GCrcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes st andar ds for t oxi c, car ci nogeni c,
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bi oconcentrating, nutrient, and harnful paraneters in water;
and
(b) and (c) remain the sane.

AUTH: 75-5-201, 75-5-301, MCA
| MP:  75-5-301, MCA

17.30.626 C-1 CLASSIFI CATION STANDARDS (1) and (2)
remai n the sane.

(3) The board hereby adopts and incorporates by
reference the foll ow ng:

(a) departnment GCrcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes st andar ds for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, and harnful paraneters in water;
and

(b) and (c) remain the sane.

AUTH  75-5-201, 75-5-301, MCA
| MP:  75-5-301, MCA

17.30.627 C 2 CLASSIFI CATION STANDARDS (1) and (2)
remai n the sane.

(3) The board hereby adopts and incorporates by
reference the foll ow ng:

(a) departnment GCrcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes st andar ds for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, and harnful paraneters in water;
and

(b) and (c) remain the sane.

AUTH: 75-5-201, 75-5-301, MCA
| MP:  75-5-301, MCA

17. 30. 628 | CLASSI FI CATION STANDARDS (1) and (2)
remai n the sane.

(3) The board hereby adopts and incorporates by
reference the foll ow ng:

(a) departnment GCrcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes st andar ds for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, and harnful paraneters in water;
and

(b) and (c) remain the sane.

AUTH: 75-5-201, 75-5-301, MCA
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| MP: 75-5-301, MCA

17. 30. 629 C-3 CLASSI FI CATI ON STANDARDS (1) and (2)
remai n the sane.

(3) The board hereby adopts and incorporates by
reference the foll ow ng:

(a) departnment GCrcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes st andar ds for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, and harnful paraneters in water;
and

(b) and (c) remain the sane.

AUTH  75-5-201, 75-5-301, MCA
| MP: 75-5-301, MCA

17.30.702 DEFINITIONS Unless the context clearly states
otherwise, the followng definitions, in addition to those in
75-5-103, MCA, apply throughout this subchapter (Note
75-5-103, MCA, includes definitions for "degradati on”
"existing uses", "high quality waters", and "paraneter."):

(1) through (23) remain the sane.

(24) (a) The board hereby adopts and incorporates by
reference:

(1) departnment G rcular WB-7, entitled "Muntana Nuneric
Water Quality Standards" (Nevenber—1998 June 1999 edition),
whi ch est abl i shes limts for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, and harnful paraneters in water;
and

(1i) through (24)(b) remain the sane.

AUTH:  75-5-301, 75-5-303, MCA
| MP:  75-5-303, MCA

17.30.1001 DEFI NI TI ONS For the purpose of this
subchapter, the follow ng definitions, in addition to those in
75-5-103, MCA, wll apply:

(1) through (14) remain the sane.

(15) "WB-7" neans departnent Circular WXB-7, entitled
"Montana Nuneric Water Quality Standards" (Nevenber—1998 June
1999 edi tion), whi ch est abl i shes [imts for t oxi c,
car ci nogeni c, bi oconcentrati ng, nutrient, and har nf u
paraneters in water.

AUTH:  75-5-201, 75-5-401, MCA
| MP:  75-5-301, 75-5-401, MCA
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4. The Board is proposing the anmendnent of ARM
17. 30. 602, 17.30.622 through 17.30.629, 17.30. 702, and
17.30. 1001 to incorporate by reference revisions to Mntana's
nunmeric water quality standards listed in departnent G rcul ar
WB-7 (Novenber 1998 edition). The Board is proposing to
repeal the trigger values for seven paraneters in WXB-7 that
were disapproved by the U S. Environnental Protection Agency
(EPA) on Decenber 24, 1998. EPA di sapproved the use of the
seven trigger values because EPA determ ned that those val ues
were inappropriate for determning "significant" changes in
water quality for purposes of conplying wth federa
anti degradati on requirenents. The trigger values disapproved
by EPA are for total residual chlorine, hexaval ent chrom um
cyani de, 4,6-dinitro-o-cresol, endosulfan |, nethoxychlor and
par at hi on. These values were determned to be inappropriate
because they either exceed the applicable water quality
standard or are set at levels that are one-quarter or one-half
of the standard. | f the Board does not correct or repeal the
di sapproved values within 90 days after disapproval, § 303(c)
of the Cean Water Act requires EPA to promul gate repl acenent
values for the State. Although the Board could refuse to nake
t hese changes, the Board has rejected this alternative because
EPA action would eventually preenpt the WXB-7 trigger values
for the parameters anyway and because refusal would not be
consistent with the state policy to nmaintain primcy in the
area of water quality regulation.

Under Mbntana's nondegradation rules, "trigger values”
are wused to determne whether a proposed activity is
"nonsigni ficant" based upon the criteria in ARM 17.30.715. The
trigger values are either based upon the nethod detection
level (MDL) or, when wunavailable, the estimted detection
| evel (EDL). In order to replace the disapproved trigger
values with values acceptable to EPA, a conprehensive and
time-consumng review of the analytical nethods and detection
limts would be required. Rat her than delay correcting the
di sapproved values until an appropriate replacenent val ue has
been determned, the Board is proposing the repeal of the
seven di sapproved trigger values from WXB-7

Renoving the trigger values from WB-7 wll not have a
significant I npact upon t he process of determ ni ng
significance under ARM 17.30.715. For these paraneters,

determ ning nonsignificance can be conducted by conparing the
concentration of the specific paraneter at the edge of the
m xi ng zone to 15% of the | owest applicabl e standard.

5. Concerned persons may submt their data, views or
argunments concerning the proposed action either in witing or
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orally at the hearing. Witten data, views or argunents nmay
al so be submitted to the Board of Environnmental Review, P.O
Box 200901, Hel ena, Montana, 59620-0901, no later than August
27, 1999. To be guaranteed consideration, the comments nust
be postmarked on or before that date.

6. Janes B. Weelis, attorney for the Board, has been
desi gnated to preside over and conduct the hearing.

BOARD OF ENVI RONMENTAL REVI EW

by: [/s/ Joe Gerbase

JOE GERBASE, Chairperson

Revi ewed by:

/s/ John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State July 12, 1999.

14-7/ 22/ 99 MAR Notice No. 17-102



- 1608-

BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the anmendnent) NOTI CE OF PUBLI C HEARI NG ON
of ARM 17. 30. 105 and 17. 30.637) PROPOSED AMENDNMENT

pertaining to certification )
opti ons and gener al )
prohi bitions to surface water )
qual ity standards and )
pr ocedur es )

(WATER QUALI TY)

TGO Al Concerned Persons

1. On August 24, 1999, at 9 a.m, or as soon thereafter
as may be practicable, in Room 111 of the Metcal f Building, 1520
East Si xth Avenue, Hel ena, Mntana, the Board of Environnmental

Review will hold a public hearing to consider the proposed
anmendnent of the above-captioned rul es.
2. The Board w Il make reasonable accommobdations for

persons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this notice.
I f you require an acconmodation, contact the Board no | ater than
5 p.m, August 13, 1999, to advise us of the nature of the
acconmodati on you need. Pl ease contact the Board at P.QO Box
200901, Hel ena, Montana, 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.
3. The rul es proposed to be anended provide as foll ows.

Text of present rule with nmatter to be stricken interlined and
new matter underli ned.

17.30.105 DEPARTMENT CERTIFICATION OPTIONS (1)  Upen

Except as provided in (2), the departnent shall take one of the
foll ow ng actions upon conpleting its review of an application
for certification submtted under this subchapter

(a) remains the sane.

(b) issue certification for any activity which the
departnment finds will not result in a discharge that wll
violate any effluent limtation or water quality standard stated
in or devel oped pursuant to ARMTitle 17, chapter 30; or

(c) issue conditional certification for any activity that
with the conditions inposed will not result in a discharge that
will violate any effluent limtation or water quality standard
stated in or devel oped pursuant to ARMTitle 17, chapter 30;—er.

) (2) The departnent may waive certification if the
departnent finds that the activity wll:

) (a) cause mninmal or no inpacts to the quality of
state waters; or

-+ (b) require an application for a NMntana peint
pol lutant d

I scharge elimnation system permt under ARM Title
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17, chapter 30, subchapter 13, a Montana ground water pollution
control systempermt under ARMTitle 17, chapter 30, subchapter
10, e+ a short-termexenption fromwater quality standards under
75-5-308, MCA, or a short-termnarrative water quality standard

under 75-5- 318, MCA ARM 17 30.637(3){a).

AUTH:  75-5-401, 75-5-318, MCA
| MP:  75-5-402, 75-5-403, 75-5-318, MCA

17.30.637 GENERAL PROH BITIONS (1) through (2) remain the

(4) through (10) remain the sane, but are' renunbered (3)
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t hrough (9).

AUTH  75-5-201, 75-5-301, 75-5-318, 75-6-112, MCA
| MP: 75-5-301, 75-5-318, 75-6-112, MCA

4. The Board i s proposing the amendnent of ARM 17. 30. 105
and 17.30.637 in response the enactnent of Senate Bill 499 and
Senate Bill 72 by the 1999 Montana Legislature. The Board is
al so proposing anendnents to ARM 17.30. 105 in order to provide
the Departnent the discretion to require 401 certification for
federally permtted discharges in instances where the depart nment
al so requires a state-issued discharge permt, an authorization
to exceed water quality standards, or an authorization to use
short-termnarrative standards.

I n Decenber 1998, the U. S. Environnental Protection Agency
(EPA) disapproved certain portions of Montana's Water Quality
Act during its review of Mntana's revised water quality
standards. One of the statutes di sapproved by EPA is 8§ 75-5-308,
MCA, which formerly allowed short-term exenptions from water

quality standards for pesticide application, enmer gency
remediation activities, treatnent of water supplies, and
construction activities. EPA di sapproved the portion of the

statute that allowed short-term exenptions from water quality
standards for stream construction projects and treatnent of
wat er supplies. As a result of EPA s disapproval, Chapter 588,
Laws of 1999 (Senate Bill 499), anended 8 75-5-308, MCA, to
elimnate the Departnent's authority to authorize short-term
exenptions from water quality standards for streamrelated
construction activities and treatnent of water supplies. ARM
17.30.637(3), which inplenents § 75-5-308, MCA, 1is being
del eted, because it is no longer consistent wth the
Departnent's lack of authority to authorize exenptions for
stream construction projects.

Chapter 588, Laws of 1999, also anended Mntana's Wter
Quality Act by enacting a new provision that allows the
Departnent to authorize short-term narrative standards for
streamrel ated construction activities. Due to the legislative
changes nmade to 8§ 75-5-308, MCA, and the enactnent of statutory
authority for the Departnent to authorize short-termnarrative
st andar ds for stream construction activities, ARM
17.30.105(1)(d)(ii) is being anended to reflect these changes.
As proposed, the Departnent nmay wai ve 401 certification if the
Departnent requires: (1) a state-issued discharge permt; (2) a
short-termexenption fromwater quality standards for pesticide
application or renediation activities under 8 75-5-308, MCA; or
(3) a short-term narrative standard for streamrelated
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construction activities under 8§ 75-5-318, MCA. The reference to
exenptions aut horized under ARM 17.30.637(3)(a) is being del eted
as the authority to allow exenptions from standards for
construction activities has been elimnated by the anendnents to
8§ 75-5-308, MCA These changes are necessary in order to be
consistent with the |legislative anendnents to the Water Quality
Act contained in Senate Bill 499.

The Board is also proposing to anend ARM 17.30.105 to
provi de the Departnent the option of waiving 401 certification,
rather than requiring a waiver when it requires a state
aut horization or permt. ARM 17.30.105 describes the options
that the Departnent may take after conpleting its review of
applications requesting 401 certification pursuant to the
federal Cean Water Act (CWA). Section 401 of the CWA requires
a person who is applying for a federal license or permt that
may result in a discharge to surface water to obtain
certification fromthe State that the discharge will conmply with
the State's water quality standards and effluent limtations. As
currently witten, the Departnment is required to waive its
ability to inpose conditions in the federal permt during the
certification process, if the Departnment requires the applicant
to obtain a state-issued discharge permt or requires the
applicant to obtain a short-term exenption from water quality
standards under ARM 17.30.637(3)(a).

The proposed anendnent would elimnate the requirenent to
wai ve 401 certification of a federal permt if the Departnent
al so requires a state-issued discharge permt or authorization.
This anmendnent is proposed to allow the Departnent to inpose
certification conditions that will be placed in the federa
permt. Although the Departnent has authority to place these
conditions in its permt or authorization, placenent in the
federal permt wll provide an additional inspection and
enf orcement nechanismto further ensure conpliance.

ARM 17.30. 105 is al so being anended to correct an error in
the reference to Montana's di scharge permts.

Section 7 of Chapter 195, Laws of 1999 (Senate Bill 72),
amended 8 75-6-112(3), MCA, in Mntana's Public Water Supply Act
by renoving the prohibition agai nst | ogging road construction in
public water supply watersheds unless detailed plans and
specifications were submtted to the Departnent. The Board is
proposing to delete ARM 17.30.637(11), because there is no
| onger a requirenent for plans and specifications in the | aw

5. Concerned persons may submt their data, views or
argunents concerning the proposed action either in witing or
orally at the hearing. Witten data, views or argunents nmay
al so be submtted to the Board of Environnental Review, P.Q Box
200901, Hel ena, Montana, 59620-0901, no later than August 28,
1999. To be guaranteed consideration, the comments nust be
post mar ked on or before that date.
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6. Janes B. Weelis, attorney for the Board, has been
desi gnated to preside over and conduct the hearing.
Revi ewed by: BOARD OF ENVI RONVENTAL REVI EW
/sl John F. North by: [/s/ Joe Gerbase
John F. North JOE GERBASE, Chairperson

Rul e Revi ewer

Certified to the Secretary of State July 12, 1999.
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BEFORE THE BQOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF PUBLI C HEARI NG ON
PROPOSED AMENDIMENT

In the matter of the anmendnent)
of ARM 17.8.504 and 17.8.505, )
pertaining to air quality )
permt application and )
operation fees )

(Al R QUALI TY)

TGO Al Concerned Persons

1. On August 13, 1999, at 1:30 p.m in Room 35 of the
Met cal f Buil ding, 1520 East Sixth Avenue, Hel ena, Montana, the

Board of Environnental Review wll hold a public hearing to
consi der the proposed anendnent of the above-captioned rul es.
2. The Board w Il make reasonable accommobdations for

persons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this

notice. |If you require an acconmpdation, contact the Board no
later than 5 p.m, August 2, 1999, to advise us of the nature
of the accommbdati on you need. Pl ease contact the Board at

P.O Box 200901, Helena, Mntana, 59620-0901; phone (406)
444-2544; fax (406) 444-4386.

3. The rul es proposed to be anended provide as foll ows.
Text of present rule with natter to be stricken interlined and
new matter underli ned.

17.8.504 AIR QUALITY PERM T APPLI CATI ON FEES

(1) remains the sane.

(2) A permit application is inconplete until the proper
application fee is paid to the departnent. If a fee submtted
with an air quality permt application is insufficient, the
departnment shall notify the applicant in witing of the
appropriate fee that nust be submtted for the application to
be processed under ARM 17.8.720(2). If the fee assessnent is
appeal ed to the board pursuant to ARM 17.8.511, and if the fee
deficiency is not corrected by the applicant, the permt

application is inconplete wuntil issuance of the board' s
decision or until conpletion of any judicial review of the
board' s deci sion. Upon final disposition of an appeal, any

portion of the fee due to the departnent or the applicant nust
be paid i nmedi ately.

(3) An air quality permt application fee is separate
and distinct fromany air quality operation fee required to be
submtted to the departnent pursuant to ARM 17.8.505. However—
the-departrent—may—not—assess—norethan1feestmultaneoushy—
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o .
5 (4) The air quality permt application fee is: an

adm-nistrativefee—of $454- 42 plus—$14--15 per—ton—of PM10-
Lt i oxide—| 1 d e i I Latil .
conpounds—em-tted-
(a) $500.00 for applicants subject to only ARMTitle 17
chapter 8, subchapter 7, at the tine of application; or
(b) $1,500.00 for applicants subject to ARM Title 17,
chapter 8, subchapters 8, 9 or 10, at the tinme of application.

AUTH.  75-2-111, 75-2-220, MCA
| MP: 75-2-211, 75-2-220, MCA

17.8.505 AlR QUALITY OPERATI ON FEES (1) remains the
sane.

(2) Fees shall be assessed under this rule for all
sources of air contam nants described above in (1) that are
operating as of January 1 of the cal endar year in which fees
are bill ed.

(2) and (3) remain the sane, but are renunbered (3) and
(4).

4y (5 The air quality operation fee is based on the
actual, or estimated actual, anmount of air pollutants emtted
during the previous calendar year and is an admnistrative fee
of $367.-88 $400.00, plus $14-15 $20.86 per ton of PM 10,
sul fur dioxide, |ead, oxides of nitrogen and volatile organic
conpounds emtted,—execept—that—the total—fee—rmay—not—be
greater—than$200,000per—permt.

(6) A separate air quality operation fee is assessed for
each source of air contamnants under (1), except that a
source of air contamnants may not be required to pay nore
than one admnistrative fee if the facility is subject to nore
than one air quality permt issued by the departnent. The fee
charged may not exceed $250, 000. 00.

5 (7) An air quality operation fee is separate and
distinct fromany air quality permt application fee required
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to be submtted to the departnent pursuant to ARM 17.8.504.
However—the —departrent—may—not—assess—nore—than—1——fee
str-taneoushy—

(6) and (.7) remain the sane, but are renunbered (8) and

(9).
AUTH.  75-2-111, 75-2-220, MCA
| MP:  75-2-211, 75-2-220, MCA
4. Pursuant to 8§ 75-2-220, MCA, the Departnent of
Envi r onnment al Qual ity may assess air qual ity perm t
application fees and air quality operation fees. In the

aggregate, these fees nust be sufficient to cover the
Department’s costs of developing and admnistering the
permtting requirenents of Title 75, Chapter 2, MCA, the Cean
Air Act of Mntana. The structure and anmount of the fees is
to be determ ned by the Board of Environnental Review, and ARM
17.8.510 requires the Board to annually review these air
quality fees.

Air quality permt application fees are charged to all
facilities that apply for an air quality permt pursuant to
ARM Title 17, chapter 8, subchapters 7, 8, 9 or 10. A r
quality operation fees are required for all facilities that
hold an air quality permt, or that will be required to obtain
an air quality permt pursuant to 8§ 766la of the federal C ean
Air Act, the Title V operating permt program

Presently, the permt application fee in ARM 17.8.504
includes a flat admnistrative charge of $454.42 plus $14.15
per ton of regulated pollutants emtted by the facility, based
on the estimated annual em ssions fromthe regulated facility.
The Board is proposing to elimnate the per ton charge and
assess $500 for pernmt applicants subject to mnor new source
review and $1,500 for pernit applicants subject to major new
source revi ew.

Under ARM 17.8.505, the present air quality permt
operation fees also include both a flat adm nistrative charge
and a uniform charge per ton of regulated pollutants emtted.
The Board is proposing to increase the adm nistrative charge
from $367.88 to $400 and is proposing to increase the per ton
charge from $14. 15 to $20. 86.

The amount of noney the Departnment needs to generate
t hrough fees depends on the legislative appropriation and the
anount of carryover available from the previous fiscal year.
The em ssion conponent of the operation fee may also need
adjustnent to conpensate for changes in the total anpunt of
pollutants emtted in the state. The Departnent has
cal cul ated the anmpbunt of fee fund carryover from fiscal year
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1999, and has calculated the total actual em ssions from all
regulated facilities. The proposed anendnents to the air
quality application and operation fees wll generate
sufficient fees to satisfy the |egislative appropriation and
adequately fund the Departnment’s air quality program when the
projected <carryover funds and anticipated revenues are
i ncl uded.

The Board is proposing to delete the per ton charge from
the air quality permt application fee and revise the flat
adm ni strative charge to account for deletion of the per ton
char ge. The Departnent has had difficulty determning the
correct per ton charge for new sources of air contam nants
because the charge has been based on estimates of expected

em ssi ons. Most applications have been deened inconplete
initially due to expected em ssions being unknown at that
tine. Deleting the per ton charge would elimnate this
difficulty.

For each fee, the flat admnistrative charge reflects the
presunptive m ni num departnment resources devoted to regul ation
of a facility by Departnent staff. The proposed permt
application fees of $500 and $1,500 represent the Departnment’s
cost for the mninumtinme devoted to a preconstruction permt
application review for the type of source covered by the
respective fee. The administrative charge of $400 proposed as
part of the operation fee represents the Departnment’s cost for
the mnimum tine devoted to conpliance nonitoring activities
associated wth a regulated facility. The uniform charge per
ton of regulated pollutant emtted, which the Board is
proposing to retain as part of the air quality operating fee,
is premsed on the fact that many permtting and conpliance
activities are general in nature and are not specific to a
particul ar pollutant or regulated facility.

Beyond a certain point additional emssions do not
translate to additional source-specific Departnment staff

wor k| oad. Accordingly, the air quality operation fee is
capped at an anount that allows for sufficient funds to be
collected, while ensuring that no single facility wll pay a
di sproportionate anount. The Board is proposing to increase
the cap from $200,000 to $250,000, comensurate wth the
general increase in air quality permt fees, to neet the

| egi sl ature’s appropriation.

The Board is proposing to delete [|anguage from ARM
17.8.504(3) and (4), and ARM 17.8.505(7). The existing
| anguage in ARM 17.8.504(3) and 17.8.505(5), prohibiting
assessnment of nore than one air quality fee simultaneously,
would no |onger be applicable under the proposed anmendnents
and the Board is proposing to delete that |[|anguage. Air
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quality permt application fees no |longer would be based on
em ssions, so that ARM 17.8.504(4), regarding calculation of
em ssions for purposes of the application fee, also would no
| onger be applicable.

The Board is proposing to add a new ARM 17.8.505(2) to
specify that the operating status of a facility at the
begi nning of the calendar year is the basis for determ ning
whet her an operation fee is due for that calendar year.
Qperating fees are not billed and collected until the end of
the cal endar year and it has been the Departnent’s practice to
require fees for the year from all regulated facilities that
are operating on January 1. Specifying a particular date is
necessary to provide facilities subject to the fees and the
Department with notice of the facilities that will be required
to pay the fees. Because fees are not assessed and paid until
the end of the year for which they are assessed, specifying
January 1 is necessary to ensure that the Departnment receives
fees to fund the regulatory activities that have been
conducted prior to fee collection at the end of the year. This
amendnent would not affect the anmount of the operation fee
which nmay still be prorated to cover partial-year operation
pursuant to ARM 17.8.505(8), or which may change when fees are
annual |y adj ust ed. This anendnent would also create greater
consi stency between the date the obligation to pay operation
fees is fixed and the use of prior calendar year em ssions to
determ ne the fee anobunt pursuant to ARM 17. 8. 505(5).

The Board is proposing several additional anmendnents to
clarify the air quality permt fee rules. The Board is
proposing to include a reference to ARM 17.8.720(2) in ARM
17.8.504 to tie the two correspondi ng provisions together. ARM
17.8.720(2) concerns the process involved in nmaking an air
quality permt conpl eteness determ nati on, and 17.8.504
provi des that subm ssion of an insufficient permt application
fee may be grounds for finding an application to be
i nconpl et e. The anendnent is necessary to provide readers
with notice that both sections should be read together.

The Board is proposing to add a new ARM 17.8.505(6) to
clarify that the operation fee is assessed for each facility
obligated to pay the fee under ARM 17.8.505(1), but that a per
ton charge is not assessed nore than once if a facility is
subject to nore than one air quality permt issued by the
Depart ment. The new section would also provide that the
operating fee cap applies to each facility, rather than each
permt. ARM 17.8.505(4) presently provides a fee cap per
permt. At least one facility in the state is subject to nore
than one air quality permt. These anmendnents are necessary
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to avoid overcharging a facility for operation fees when the
facility is subject to nore than one air quality permt.

Pursuant to House Bill 194, enacted by the 1999 Mntana
Legislature and codified as an anendnment to 8 2-4-302, MCA
"[i1f] an agency proposes to adopt, increase, or decrease a
nmonet ary anmount that a person shall pay or wll receive, such
as a fee, cost or benefit, the notice [of proposed rul emaki ng]
must include an estimate, if known, of: (a) the cunulative
anount for all persons of the proposed increase, decrease, or
new anmount; and (b) the nunber of persons affected.”

For the proposed air quality permt application fees, it
is estimated that 44 permt applicants would pay a total of
$24,000 in fees for cal endar year 1999. This represents the
same nunber of permt applicants and a net decrease of $770
from 1998.

For the proposed air quality operation fees, it 1is
estimated that 374 sources of air contamnants would pay a
total of $2,128,475 in fees for calendar year 1999. Thi s
represents 19 fewer sources, and an increase of $567,119 from
1998.

5. Concerned persons may submt their data, views or
argunents concerning the proposed action either in witing or
orally at the hearing. Witten data, views or argunents nmay
al so be submtted to the Board of Environnmental Review, P.O
Box 200901, Hel ena, Montana, 59620-0901, no later than August
20, 1999. To be guaranteed consideration, the comments nust
be postnmarked on or before that date.

6. Janes B. Weelis, attorney for the Board, has been
desi gnated to preside over and conduct the hearing.

Revi ewed by: BOARD OF ENVI RONVENTAL REVI EW
/sl John F. North by: [/s/ Joe Gerbase
John F. North, Rule Reviewer JOE GERBASE, Chairperson

Certified to the Secretary of State July 12, 1999.
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BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the anmendnent
of rules 17.30.602, 17.30.622
t hrough 17.30.629, 17.30.702,
and 17.30.1001 pertaining to

t he Montana surface water

qual ity standards, the
nondegradati on rules, and the
groundwat er pol lution control
systemrul es

NOTI CE OF
SUPPLEMENTAL
COVMENT PERI GD

(Water Quality)

N N’ N N N N N N N

TGO Al Concerned Persons

1. On March 25, 1999, the Board of Environnmental Review
publ i shed notice of the proposed anmendnent to ARM 17.30. 602,
17.30.622 through 17.30.629, 17.30. 702, and 17.30.1001
pertaining to dioxin standards at page 477 of the 1999 Mont ana
Adm ni strative Register, |Issue No. 6. The proposed anendnent s
deal with dioxin standards. The Board held a hearing on Apri
15, 1999. The comment period, as extended, closed on April 30,
1999.

Upon review of the witten and oral comments received, the
Board has identified 10 issues on which it has requested the
Departnent to provide additional information. The Board is al so
inviting public comment on these and any ot her pertinent issues.

2. The i ssues on which the Board invites comment are:

(a) Wuld the use of the toxicity equival ency factor (TEF)
met hod be appropriate given that sonme dioxin/furan congeners
that do not have TEF val ues apparently inpact inportant genetic
process?

(b) Section 75-5-203, MCA, provides that the Board nmay not
adopt a rule that is nore stringent than conparable federa
regulations or guidelines unless the Board nmkes certain
findings. Are there federal regulations or guidelines that are
conparable to the proposed dioxin standards? |If so, are the
proposed standards nore stringent than the federal regul ations
or guidelines?

(c) Does 2,3,7,8-TCDD break down into other harnfu
di oxi n/ furans?

(d) In sonme instances nmany of the dioxin/furan congeners
in a sanple are reported as "not detected". Wat val ue should
be used for calculating a TEF in these cases?

(e) Is the TEF nethod in conjunction with the dioxin
standard and the comon practice of using one half of the
"detection limt" for analyses that are reported as |less than
val ues sensitive enough to determne conpliance with perm:t
l[imts and water quality standards in even the cleanest waters
of the state?
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(f) The departnment has referenced an EPA docunent
published in March 1989 for the cal cul ation of the dioxin TEF.
That docunent is now 10 years old. |Is it appropriate to use a
10 year-old docunent as the basis for the dioxin water quality
st andard?

(g0 The TEF mnmethod for <calculating the health risk
associ ated with dioxins and furans considers 17 congeners. Are
any of the many other dioxin/furan conpounds harnful to human
heal t h?

(h) The TEF nethod proposed by the Board relies on aninal
and | aboratory studies of cellular and hornone response to
di oxin and furan conpounds rather than on direct relationships
of these compounds to human health risk. Is this approach
appropri ate?

(1) Commentors have stated that the rule anmendnents were
proposed because of ground water contam nation fromthe M ssoul a
Wite Pine and Sash facility. Is the potential for dioxin
contam nation at other [|ocations great enough to justify
adoption of the proposed dioxin standards?

(j) The rule amendnents incorporate a 1989 EPA docunent
entitled "Interim Procedures for Estimating Ri sks Associ ated
wi th Exposures to M xtures of Chlorinated D benzo-p-Di oxins and

-Di benzofurans (CDDs and CDFs) and 1989 Update". ls it
appropriate to base a rule on an interim procedure docunent?
3. I nterested persons may submt their data, views or

argunments concerning the proposed action either in witing or
orally at the hearing. Witten data, views or argunents nmay
al so be submtted to the Board of Environnental Review, P.QO Box
200901, Hel ena, Montana 59620-0901, no l|later than August 12,
1999. To be guaranteed consideration, the comments nust be
post mar ked on or before that date.

BOARD OF ENVI RONMENTAL REVI EW

by: [/s/ Joe Gerbase
JOE GERBASE, Chairperson

Revi ewed by:

/s/ John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State July 12, 1999.
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BEFORE THE DEPARTMENT OF M LI TARY AFFAI RS
OF THE STATE OF MONTANA

NOTI CE OF PROPOSED ADOPTI ON
OF NEW RULES | THROUGH VI
PERTAI NI NG TO THE

ADM NI STRATI ON OF THE PROGRAM
FOR THE MONTANA NATI ONAL
GUARD

In the matter of the
proposed adopti on of new
rules for the adm ni stration
of the Education Benefit
Program for the Mntana
Nat i onal CGuard

N N N N N N

NO PUBLI C HEARI NG CONTEMPLATED
TGO Al Concerned Persons

1. On August 21, 1999, the departnment of mlitary
affairs proposes to adopt new rules |I through VI pertaining to
the adm nistration of the Montana national guard education
benefit program ( EBP)

2. The rules, as proposed to be adopted, provide as
fol | ows.

RULE | ELIGBILITY OF MEMBERS (1) Any active nenber of
t he Montana army national guard or air national guard who
nmeets the established criteria may be eligible to participate
in the education benefit program (EBP), if attending state
funded institutions of higher |earning.

(2) The EBP is a tuition waiver scholarship. The
tuition waiver would pay for the cost of tuition for credit
bearing courses only. Tuition is defined as the total
senmester hour cost of instruction to a student as published in
the catalog of the institution, specifically excluding
mandatory fees, book charges, and room and board.

(3) The EBP incentive applies to nenbers who are
accepted, enrolled and matricul ated at state funded
institutions on a full-tinme or part-tine basis in an
under gr aduat e degree-granting program Menbers nmust neet the
institution's eligibility requirenments for adm ssion in a
degree-granting program before this incentive can be used.
Menbers must be pursuing their first undergraduate degree.

(4) Mnimumenrollnment for a part-tine student is at
| east 3, but less than 12, credit hours per semester. M ninmum
enrollment for a full-tinme student is at |least 12 or nore
senester credit hours.

(5 An applicant nmust be a resident student of the state
of Montana as defined by 20-25-501(1)(d), MCAin order to
apply for the EBP

(6) Menbers may receive the EBP award for no nore than 8
senesters of full-time study, or the equivalent of 4 academc
years, or, for no nore than 16 senesters of part-tinme study in
an approved under graduate degree-granting program Periods of

MAR Notice No. 34-4 14-7/ 22/ 99



-1620-

federal active duty and activation by the governor of the
state of Montana will be excluded fromthe above conputation
of the maxi mum period of eligibility. The adjutant general
may, for exceptional circunmstances, grant an extension of the
eligibility period upon a witten application fromthe nenber.
(7) The adjutant general may prioritize participation in
this programin accordance with supplenental criteria deened
necessary to maintain readiness of the state mlitary mlitia.

AUTH.  10-1-121, MCA
| MP: 10-1-121, MCA

RULE Il ELIGBILITY CRTERIA (1) A nenber may apply
for the EBP if he is an active nenber of the Montana arny
national guard or the Montana air national guard. Menbers of
the active mlitary, inactive national guard (ING, individual
ready reserve (IRR) or active guard and reserve (AGR) are not
el i gi bl e.

(2) An applicant nmust be a graduate of an initial active
duty for training (I ADT) or a conm SsSioning source.

(3) Applicants nust be in a pay grade of enlisted - El-
E7, warrant officer - WOL-WO2, or officer - Ol-(C2.

(4) Applicants nust have attended all schedul ed unit
training assenblies and schedul ed annual training periods or
have aut hori zed absences. January 1 through June 30
establishes eligibility for the fall senmester; July 1 through
Decenber 31 establishes eligibility for the winter senester as
wel | as pre-approved summer courses. Menbers who cannot
attend unit training assenblies due to sickness, injury, or
sonme ot her unforeseen circunstance beyond the individual’s
control will be given the opportunity to perform equival ent
training in accordance with regulations in order to maintain
eligibility for the EBP. Prior service enlistees or
appointees may gain eligibility if they have joined the
Mont ana armny national guard or air national guard prior to the
start of a senmester and neet all other eligibility
requi renents. The enlistnent or appoi ntnent date as entered
on the individual’s contract or conm ssioni ng docunment wll be
used to determine eligibility. The first day of class at the
col l ege/university establishes the start of the senester

(5) Applicants nust have an expiration of term of
service (ETS)/expiration of service (EOCS) or service
obligation date beyond the senester for which the EBP is being
requested. Individuals who extend or reenlist for the EBP
must do so for six years and provide appropriate docunentation
of extensions with their application for the tuition benefit.

(6) Applicants nust not be flagged for favorable
personnel actions.

(7) Applicants nust have been accepted and matricul at ed
for adm ssion or enrolled at a Montana institution of higher
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| earning, either part-time or full-time, in a first award
under gr aduat e degree-granti ng program

(8) Applicants may not apply for the EBP prior to
col | ege/ uni versity accept ance.

(9) Applicants nust be in good academ c standi ng
according to definition of the institution. Additionally, the
enrol |l ed service nenber nust maintain a cumul ative grade point
average of 2.0 or better.

(10) If enployer reinbursenment for tuition is being
recei ved, the EBP award shall be reduced by the anobunt of such
education rei nbursenent.

AUTH.  10-1-121, MCA
| MP: 10-1-121, MCA

RULE I'l'l SUSPENSI ON OF EDUCATI ONAL BENEFI TS

(1) During a senester, an applicant’s/nenber’s
eligibility for the EBP wll| be suspended for that senester
anytinme the applicant/nenber fails to neet the eligibility
requi renents that have been established. |If EBP is suspended,
t he applicant/ menber may be liable for the paynent of the
value of tuition that was wai ved during that senester.

AUTH. 10-1-121, MCA
| MP: 10-1-121, MCA

RULE IV ELIGBILITY REVI EW AND CONTI NUATI ON PROGRAM

(1) Participation in the EBP will be determ ned on a
senest er - by-senester basis in accordance with the applicable
eligibility criteria set forth in these rules. Applicants may
apply for participation in the EBP by submtting a Mntana
nati onal guard schol arship program application, which is
avai l abl e from the Mntana national guard education office.

(2) Commtnent to any individual nenber of continued EBP
assi stance beyond that authorized for a particular senester is
contingent upon an annual funding availability and the
appl i cant/ menber neeting eligibility criteria contained within
these rules then in effect under the statute.

AUTH.  10-1-121, MCA
| MP: 10-1-121, MCA

RULE V OBLI GATI ON TO REPAY EDUCATI ONAL BENEFI TS (1) Any
menber failing to conplete an active termof enlistnent may be
held liable for repaynent of the value of EBP benefits
received during that termof enlistnent.

AUTH.  10-1-121, MCA
| MP: 10-1-121, MCA
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RULE VI AVAILABILITY OF THE TU TION FEE WAIVER (1) The
avai lability of the EBP is contingent upon approval by the
Mont ana board of regents.

AUTH.  10-1-121, MCA
| MP: 10-1-121 and 20-25-421, MCA

3. These proposed new rules | through VI are reasonably
necessary for the follow ng reasons. There have been changes
in the Montana Code Annotated reflecting the intent of the
| egi sl ature to provide additional financial support for the
secondary education of Mntana national guard sol diers.
Education of Montana soldiers is essential to maintain the
qual ity performance of the Montana national guard. In
addition, these nonies contribute to the recruitnent and
retention of high caliber soldiers to serve in the Mntana
national guard. The proposed rul es enconpass the changi ng | aw
in state contribution to secondary education as it pertains to
the departnent of mlitary affairs.

4. In accordance with 2-4-302(2)(d), MCA, Representative
Robert Pavl ovich fromButte, and Senator Don Hargrove from
Bel grade, who sponsored the bill, have been provided with
copi es of these proposed rules.

5. Interested parties may submt data, views or
argunents in witing to: MAJ Janes P. Mian, Full-Time Staff
Judge Advocate, Departnment of Mlitary Affairs, PO Box 4789,
Hel ena, MI 59604-4789. Any coments nust be received no
| ater than August 19, 1999.

6. If a person who is directly affected by the proposed
adoption wi shes to express data, views and argunents orally or
in witing at a public hearing, the person nust make witten
request for a hearing and submt this request along wth any
witten cooments to: MAJ Janes P. Moran, Full-Tinme Staff
Judge Advocate, Departnment of Mlitary Affairs, PO Box 4789,
Hel ena, MI 59604-4789. A written request for hearing nust be
received no |later than August 19, 1999.

7. |If the agency receives requests for a public hearing
on the proposed adoption fromeither 10% or 25, whichever is
| ess, of the persons who are directly affected by the proposed
adoption; fromthe admnistrative rule review commttee of the
| egi sl ature; froma governnental subdivision or agency; or
from an associ ation having not |ess than 25 nenbers who w ||
be directly affected, a hearing will be held at a | ater date.
Notice of the hearing will be published in the Mntana
Adm ni strative Register. Ten percent of the persons directly
af fected has been determ ned to be at | east 40 persons based
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upon the average nunber of 400 Montana arny and air national
guard nmenbers who are matriculated in institutions of higher
| earni ng during a senester

8. Alternative accessible formats of this docunment wl|
be provided upon request. Persons who need an alternative
format of this rule notice, or who require sonme ot her
reasonabl e accommodation in order to participate in this
process, should contact MAJ Janmes P. Moran, Full-Time Staff
Judge Advocate, Departnent of Mlitary Affairs, PO Box 4789,
Hel ena, MI 59604-4789; tel ephone: (406) 841-3325.

9. Any person/party may be placed on the Departnent of
Mlitary Affairs' |list of interested persons/parties by
contacting MAJ Janes P. Moran, Full-Time Staff Judge Advocat e,
Department of Mlitary Affairs, in witing, at the address
|isted above or nmay be made by conpleting a request form at
any rules hearing held by the departnent.

DEPARTMENT OF M LI TARY AFFAI RS

BY: [/s/ James P. Moran /sl John E. Prendergast
James P. Mbdran John E. Prendergast
Rul e Revi ewer Maj or General, MING

Director, Mlitary Affairs

Certified to the Secretary of State this 8th day of July,
1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the repeal ) NOTICE OF PROPOSED
of ARM 46.12.3215 pertaining ) REPEAL
to medicaid health plan )
enroliment ) NO PUBLIC HEARING
) CONTEMPLATED

TO: All Concerned Persons

1. On August 21, 1999, the Department of Public Health
and Human Services proposes to repeal the above-stated rule.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
need an alternative accessible format of this notice. If you
request an accommodation, contact the department no later than
5:00 p.m. on August 9, 1999, to advise us of the nature of the
accommodationt hat you need. Please contact Dawn Sliva, Office
of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone
(406)444-5622; FAX (406)444-1970.

2. The rule 46.12.3215 as proposed to be repealed is on
pages 46-3326 and 3327 of the Administrative Rules of Montana.

AUTH: Sec. 53-2-201, 53-6-111 and 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-103 and 53-6-131, MCA

3.  ARM46.12.3215  requires medicaid recipients to enroll
in health insurance plans if the Department determines it is
cost-effective to do so and if the Department pays the premiums
on behalf of the recipient. 1991 federal law mandated that
states have ap remium payment program. The law required states
to pay the full deductible and co-insurance up to health
insur ance approved amounts for any policy where the state
medicaid agency was paying the premiums. Forty-nine states,
including Monta na, did not comply with this federal requirement
because few health insurance policies would ever be determined
cost effective. Health Care Financing Admini stration (HCFA) and
Government Accounting Office reports discussed this situation
and the impracticality of enforcing the provision. HCFA never
enfor ced the provision. In 1997, federal law was changed to
make p remium payment a state option. If the state kept the
option it still had to meet the deductible/co-insurance
requirement. Montana kept the option but was still not in
compli ance. In 1998, a joint state/federal audit performed by
the Legislative Audit Division brought this compliance deficit
to the attention of the Department. HCFA, when contacted by the
Legis lative Audit Division, indicated they would enforce the
requirement prospectively. The Department determined the best
course of action would be to no longer use section 1906 of the
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Social Security Act to authorize the premium payment program but
to operate the program under section 1905 which does not require
payment of deductibles/co-insurance. Section 1905, however, does
not include a provision making it a condition of eligibility for

recipients to enroll in cost-effective insurance. Elimination

of the rule is necessary to avoid a conflict between ARM
46.12.3215 and section 1905. This will not prevent any
recipient from receiving the benefit of having their health
insurance premium paid by the Department.

Two other options were considered. (1) The Department could

have discontinued the benefit and eliminated the premium payment
program. This would have been detrimental to both recipients
and the medicaid program, since both would lose the value of the

health  plans. Medicaid would have assumed all the costs for
current premium payment beneficiaries and the beneficiaries
would have lost the chance to keep insurance that would have
provided them uninterrupted coverage once they no longer
received medicaid. Many of these recipients would have been
uninsurable after leaving Medicaid. (2) The other option would
have been to comply with the section 1906 requirement. This
would h ave resulted in few cases ever being determined
cost- effective. The increased direct medical costs combined
with  higher allowed amounts from private carriers would have
caused many cases to calculate as not cost-effective. There
would also have been an additional risk to the Department
because many po licies would have required a 50% co-insurance on
mental health services, particularly for juvenile inpatient
treatment. Each policy covering that service could have had the
potential to ob ligate Montana medicaid to pay tens of thousands
of dollars towards a 50% co-insurance on $30,000 per month
treatment plans. The Department rejected both options.

4. Inter ested persons may submit their data, views or
arguments concerning the proposed action in writing to Dawn
Sliva, Office of Legal Affairs, Department of Public Health and

Human Services, P.O. Box 4210, Helena, MT 59604-4210, no later

than August 19, 1999. The Department also maintains lists of

persons interested in receiving notice of administrative rule

changes. These lists are compiled according to subjects or
programs of interest. For placement on the m ailing list, please
write the person at the address above.

5. If a person who is directly affected by the proposed
action wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments to Dawn Sliva, Office of Legal Affairs,
Depart ment of Public Health and Human Services, P.O. Box 4210,
Helena, MT 59604-4210, no later than August 19, 1999.

6. If the Department of Public Health and Human Services
receives requests for a public hearing on the proposed action
from either 10% or 25, whichever is less, of those who are
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dire ctly affected by the proposed action, from the
Administrative Rule Review Committee of the legislature, from a
governmental agency or subdivision, or from an association

having no less than 25 members who are directly affected, a

hearing will be held at a later date and a no tice of the hearing
will be published in the Montana Administrative Register. Ten

percent of those directly affected has been determined to be 50

based on the 500 cases affected by rules covering medicaid

health plan enrollment.

/s/ Dawn Sliva [s/ Laurie Ekanger

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State July 12, 1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING

of Rules | through XXI ) ON PROPOSED ADOPTION
pertaining to network )
adequacy in managed care )

TO: All Concerned Persons

1. On August 11, 1999, at 1:30 p.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 N. Sanders, Helena,
Montana to  consider the proposed adoption of the above-stated
rules.

The Department of Public Health and Human Services will

make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an

alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
August 3, 1999, to advise us of the nature of the accommodation

that you need. Please contact Dawn Sliva, Office of Legal
Affai rs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be adopted provide as
follows:

RULE | DEFINITIONS  The following definitions, in addition
to those contained in 33-36-103, MCA, apply to this chapter:

(1) "Access plan" means a document filed by a health
carrier with the department that complies with the standards set
forth in [Rules Il through IV] and 33-36-201, MCA.

(2) "Advanced practice registered nurse" means a nurse
midwife, a nurse anesthetist, a nurse practitioner, or a
clinical nurse specialist.

(3) " Geographic service area" means the sum of the
geogr aphic areas of Montana in which a health carrier has a
network that has been deemed adequate by the department and for
which the health carrier has received approval from the
insurance commissioner as an "area of operation” in which to
market and issue health insurance coverage.

(4) "Mid-level provider" means a physician a ssistant or an
advanced practice registered nurse.
(5) "Primary c are provider (PCP)" means a physician, mid-

level provider, federally qualified health center or rural

health clinic as defined in ARM 46.12.1708, migrant health

center or other community-based provider that is designated by

a health carrier to supervise, coordinate, or provide initial or
conti nuing care to an enrollee, and if required by the health

carrier, initiate a referral for specialty care services
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rendered to the enrollee.

(6) "Specialty provider" or "specialist’ means a physician
or other provider whose area of specialization is an area other
than  general medicine, family medicine, general internal
medicine or general pediatrics. A provider whose area of
special ization is obstetrics and/or gynecology may be either a
PCP or a specialist within the meaning of this rule.

(7) "Urgent care" means those health care services that
are not  emergency services but that are necessary to treat a
condi tion or illness that could reasonably be expected to
present a serious risk of harm if not treated within 24 hours.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-103 and 33-36-105 __, MCA

RULE Il ACCESS PLAN FILING AND REVIEW GUIDELINES
(@) When a health carrier submits a proposed access plan
to the  department for review and approval, the department will

either approve, disapprove, or request additi onal information on
the p roposed plan within 60 calendar days. The department has
a total of 60 days to review and issue a deci sion concerning any

proposed access plan, not including any 30 day response period
that may be granted a health carrier proposing the plan. The
depar tment may grant up to two 30 day response periods during
the review of each access plan.

(2) During the departmental review of its proposed access
plan, a health carrier must respond to a departmental request
for i  nformation within 30 calendar days after the date of the
request. If the response remains incomplete, the department may
grant the health carrier a second 30 day period within which to
submit a complete response. If, after two de partmental requests
for information, the health carrier fails to provide information
that the department deems sufficient to satisfy its requests,
the access plan will be disapproved and the health carrier will
be required to submit a new proposed access plan prior to
enrolling initial or additional enrollees.

3) The total number of days allowed for the review of a
given proposed access plan may not exceed 120 calendar days,
inclu ding both time spent by the department in review of the
propo sed plan and any time granted to a health carrier to
respond to departmental requests for additional information.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE 11l ACCESS PLAN UPDATES _ (1) Health carriers shall
be responsible for monitoring the status of their networks and
must submit an updated access plan to the department within 30
calen dar days of a material change in the status of their
network. For the purposes of this rule, a material change is a
change in the composition of a health carrier's provider network
or a change in the size or demographic characteristics of the
population enrolled with the health carrier that renders the
health  carrier's network non-compliant with one or more of the
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network adequacy standards set forth at [Rules VII, IX, and

XI]. If the revised access plan is not submitted within 30

calen dar days after the material change in network status

occurs, the health carrier must cease enrolling new recipients

in the affected geographic service area until the revised access
plan is approved by the department. Review of the revised

access plan is subject to the procedures and consequences

outlined in [Rule II].

(2) In addition to the requirement in (1) above, the
health carrier must submit an updated access plan to the
depar tment by at least 2 years after the date the carrier's
access plan was last approved by the department.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE IV _ACCESS PLAN SPECIFICATIONS (1) In addition to
meeting the requirements of 33-36-201(6), MCA, an access plan
for each health carrier offered in Montana must describe or
contain the following:
(@) alist of participating providers which describes the
type of provider, their specialty or credenti als, and also their
names, addresses, zip codes, and phone numbers. The list must
indicate which providers are accepting new patients;
(b) the health carrier's policy for making referrals
within  and outside of the network including, at a minimum, the
health carrier’'s method for complying with each of the standards
set forth in [Rules XIlII, XIV, and XV];
(c) the health carrier's process for monitoring on a
periodic basis the need for and satisfaction with health care
services of the enrolled population and ensuring on an ongoing
basis, the sufficiency of the network to meet those needs and,
at a minimum, the health carrier’'s methods for complying with
each of the standards set forth in [Rule XVII];
(d) the health carrier’'s policy to address the needs of
enrollees with limited English proficiency and/or illiteracy,
those with diverse cultural and ethnic backgrounds, and those
with p hysical and mental disabilities, in order to insure that
these character istics do not pose barriers to gaining access to
servi ces. The policy shall, at a minimum, describe the health
carrie r's methods for complying with each of the standards set
forth in [Rule XVI]; and
(e) acopy of the information filed with the commissioner
of insurance outlining important information about the health
carrier's services and features which must be provided by the
health carrier to either potential enrollees or covered

enrollees. This information must be presented in language that
is comprehensible to the average layperson. The information to
be provided includes, but is not limited to:
(i) alisting of pa rticipating providers, as described in
(1)(a) above;
@iy a summary description of the health carrier's
standards for provider credentials and method ology for reviewing

providers’ credentials on an ongoing basis required by [Rule
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VIII;
(i) the procedures in place for selecting and changing
providers;
(iv) a copy of the information filed with the commissioner

ofinsurance de  tailing the health carrier's benefits, including
a comprehensive list of covered and non-covered services;

(v) the health carrier's policy regarding enrollee
responsibility for co-insurance, copayments, and deductibles;
(vi) a detailed description of the health carrier’s

procedures along with authorization for specialty care that
comply with [Rule XllII], a schedule of the fees, including co-
insur ance, copayments and deductibles, for which an enrollee
will be responsible;

(vii) policies pertaining to approval of and access to
emergency services that meet the requirements of [Rule VI];

(viii) telephone numbers and procedures for contacting an
authorized representative of the health carrier who can
facilitate review of post-evaluation or post-stabilization
services required immediately after receipt of emergency
services;

(ix) a description of the health carrier's grievance
procedures, including specific instructions and guidelines for
filing and appealing grievances;

x) a policy regarding use of and payment for in-network
services; and

(xi) a policy regarding use of and payment for out-of-
network services.

() the health carrier's method of providing and paying
for emergency screening and services 24 hours a day, 7 days a
week, in accordance with [Rule VIJ;

(9 a process for enabling enrollees to change primary
care professionals that meets the standards of [Rule XV];

(h) a process for transfer of enrollees to o ther providers
must i nclude a provision for transitional care as described in
[Rule XIV];

(i) the process used to address and correct instances
where a health carrier has an insufficient number or type of
parti cipating providers accessible to enrollees to provide a
covered benefit. This process must comply with the requirements
of [Rules IX and X]; and

() the health carrier's method of complying with
geographic accessibility requirements as outlined in [Rule IX
and X].

AUTH: Sec. 33-36-105 , MCA

IMP: Sec. 33-36-105 and 33-36-201 _, MCA

RULE V__ACCESS CRITERIA (1) The department will utilize
the criteria set forth in this chapter and Ti tle 33, chapter 36,
MCA to determine whether the network maintained by a health
carrier offering a managed care plan in Montana is sufficient in

numbers and type of providers.
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AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE VI MANDATORY COVERAGH) The following must be
reimbur sed without regard to either prior authorization or the
contractual relationship between the health carrier and the
provider:

(a) emergency services as defined in 33-36-103, MCA,;

(b) covered services that do not meet the criteria for
emergency services, but which were medically necessary and
immediately required because of an unforeseen illness, injury or
condition and the enrollee could not reasonably access services
through  the health carrier because he or she was outside the
health carrier’'s service area; and

(c) renal dialysis, if covered, that is prov ided while the
enrollee is outside the health carrier's service area for no
more than 30 calendar days.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 , 33-36-201  and 33-36-205 _, MCA

RULE VIl PROVIDER-ENROLLEE RATIO REQUIREMENTS (1) In
order to be deemed adequate, a health carrier's network must
include  one mid-level PCP per 1,500 projected enrollees or one
physician PCP per 2,500 projected enrollees.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 , and 33-36-201 , MCA

RULE VIII VERI FICATION OF PROVIDER CREDENTIALS (1) Each
health  carrier shall establish and describe in its access plan

the criteria utilized to review the credentials of the providers
in its network. A health carrier must require a provider’s
credentials to be reviewed prior to the health carrier employing

or entering into contractual relationship with a provider and
a provider's credentials are to be reverified at least every 3
years thereatfter.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE IX GEOGRAPHIC ACCESS CRITERIA (1) In order to be
deemed adequate, a provider network must fulfill all access
criteria of the rules in this chapter within the following
geographic restrictions:

(a) tothe ext ent that services are covered by the health
carrier, the health carrier must have an adequate network of
primary care providers, a hospital, and/or medical assistance
facility, and a pharmacy that is located within a 45 mile radius
of each enrollee's residence or place of work, unless:

() the usual and customary travel pattern of the general
population within the service area to reach health care
provi ders is further, and if the fact that the usual and
customary travel pattern exists is documented by the health
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carrier; or

(i) the provider is available but does not meet the
health carrier's reasonable credentialing requirements;

(b) if no qualified provider exists within a 45 mile
radius of an enrollee’s residence or place of work, the health
carrier must document how covered services will be provided at
no additional charge to enrollees through ref errals to qualified
providers both inside and outside the 45 mile radius; and

(c) enrollees may, at their discretion, select
parti cipating primary care providers located farther than 45
miles from their homes and/or places of business.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE X EXCEPTI ONS TO GEOGRAPHIC ACCESS CRITERIA(1) The
departmentmay  grant exceptions to the geographic accessibility
standard in [Rule IX] if good cause to do so exists.

(2) Good cause includes but is not limited to the
circumstance where the health carrier has documented a good
faith effort to negotiate a contract with local providers but
has failed to r each an agreement within 60 days after the offer
of a written contract from the health carrier. A good faith
effort includes offering terms and conditions at least as
favorable as th ose offered to other entities providing the same
or similar services.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE XI  SERVICE AREAS (1) A network’s service area may
encompass more than one geographic service area provided the
network in all such areas meets the network adequacy criteria.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA
RULE XIlI MAXIMUM WAIT TIMES FOR APPOINTMENTS (1) An

adequ ate network must meet the following criteria for all
enrollees:
(&) emergency services must be available and accessible at
all times;
(b) u rgent care appointments must be available within 24
hours;
(c) appointments for non-urgent care with sy mptoms must be
available within 5 calendar days;
(d) appointments for immunizations must be available
within 21 calendar days; and
(e) appointments for routine or preventive care must be
available within 45 calendar days.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA
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RULE XllI REFERRAL AND SPECIALTY CARE REQUIREMENTS

(1) Procedures for referrals to consulting specialists
must be clearly outlined in the access plan, in literature
provided to all enrollees, and in literature provided to all
participating providers.

(2) Women and adolescent females who do not designate a
gynecological h ealth care provider as their PCP must be allowed
direct access (without prior authorization or referral from a
PCP) to a participating provider whose area of specialization is
gynec ology for routine gynecological care no less frequently
than one time per year.

3) Pregnant females must be allowed direct access,
without prior authorization or referral from a PCP, to a
participating provider whose area of specialization is
obstetrics.

(4) An enrollee must be allowed to designate a
participating p ediatrician, family physician, or, if the health
carrier allows a mid-level provider to be a PCP, a mid-level
provider specializing in primary care of chil dren as the PCP for
the e nrollee’s children and/or adolescents who are covered by
the health carrier.

(5) The access plan must include a process to address and
correct instances where a health carrier has an insufficient
number or type of participating providers accessible to
enrollees to provide a covered benefit. Int hese instances, the
health carrier must ensure that covered servi ces are provided at
no greater cost to the enrollee than if the services were
obtained from a participating provider.

(6) The access plan must include policies and procedures
by which an enrollee with a condition that re guires ongoing care
from a specialist may obtain a standing referral to a
parti cipating specialty provider. For purposes of this rule,
standing referral means a referral for ongoing care to be
provided by a participating specialty care provider that
autho rizes a series of visits with the specialist for either a
specific time period or a limited number of v isits, and which is
provided according to a treatment plan developed by the
enrollee’s PCP, the specialty provider, and the enrollee.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 , MCA

RULE XIV_CONTI NUITY OF CARE AND TRANSITIONAL CARE (1) A
health carrier must allow the following new enrollees to
continue to receive services from their previous providers for
the t ime periods noted below, so long as those providers agree
to abide by the payment rates, credentialing, referral process,
guality-of-care standards and protocols, and reporting standards
that apply to comparable participating providers:

(a) a new enrollee with a life-threatening, disabling or
degenerative condition may obtain care from their previous
provider for a period of 60 days, beginning the date of the
enrollee’s enrollment with the health carrier;

(b) a new enrollee who has received a diagnosis of
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terminal illness with life expectancy of less than 6 months, may
continue to obtain care from their previous p rovider until death

if it occurs prior to the end of the 6 month period, or, if it

does not, for a period of 6 months from the date of the

enrollee’s enrollment with the health carrier, unless the period

is exte nded after the enrollee’s medical needs and the
appro priateness of requiring a transition to a participating
provider are re assessed. Such a reassessment must be conducted
at or before the end of the 6 month period by the health carrier
for such a terminally ill enrollee; and

(c) a new enrollee in the second or third trimester of
pregnancy may obtain care from their previous provider through
the completion of postpartum care.

2 A health carrier must allow enrollees in the
categories desc ribed in (1)(a) through (1)(c) above to continue
to receive services from their existing providers when their
provider’s contract is terminated without cause, so long as
those providers agree to abide by the payment rates, quality-of-
care standards and protocols, and reporting standards which
apply to comparable participating providers.

(3) A health carrier may not hold an enrollee covered by
this rule responsible for any additional payments, copayments,
co-insurance or deductibles beyond what would be required if the
services were provided by a participating provider.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE XV _SELECTING AND CHANGING PROVIDERS (1) Enrollees
must be allowed to change primary care providers at least once
per benefit year.

(2) The health carrier will monitor the frequency of
enrolle es' requests to change primary care providers and shall
have in place a policy to address situations in which a provider
has p atient turnover rates that are significantly higher than
the average rate within the health carrier’s network.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE XVI REMOVAL OF BARRIERS TO ACCESS(1) The health
carrier must have a policy in place to address the needs of
enrollees with limited English proficiency and/or illiteracy,
those with diverse cultural and ethnic backgrounds, and those
with p hysical and mental disabilities, in order to insure that
these character istics do not pose barriers to gaining access to
services. This policy shall, at a minimum, describe the health
carrier's methods for providing the following:

(@) interpreter services to allow effective communication
regarding treatment, medical history and health education;

(b) appropriate and sufficient personnel, physical
resou rces and equipment to meet the basic health care needs of
these enrollees; and

(c) e ducation to providers and other employees about the
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needs of these covered persons.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE XVII MONI _TORING THE NETWORK() The health carrier
must  establish methods for periodically assessing the
suffi ciency of the network to meet the health care needs of
covered persons as well as assessing their satisfaction with
services. The following must be included in this assessment:

(a) changes in volume of specialty services needed;

(b) changes in number of primary care providers needed;

(c) other changes in health care utilization that might
indicate changes in the health status of covered persons;

(d) enrollee satisfaction with billing and r ecord keeping;
(e) provider satisfaction with billing and r ecord keeping;
0] enrollee satisfaction with educational materials

available to them;

(g) en rollee satisfaction with 24-hour access to medical
advice and services;

(h) enrollee satisfaction with the referral process; and

(i) provider satisfaction with the referral process.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA
RULE XVIII LETTERS OF INTENT (1) Inorderto demonstrate

that its network is adequate, a health carrier may utilize
letters of intent from individual providers with whom it does

not yet have a contract, so long as the providers do not
constitute more than 15% of the total network. If letters of

intent from providers are utilized, within 6 months after the
access plan is submitted to the department the health carrier
must submit to the department verification that it has an
adequate network.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 and 33-36-201 _, MCA

RULE XIX RESPONSIBILITY FOR CONTRACTED SERVICES (1) A
health carrier offering a managed care plan that uses a
contractual arrangement to provide services to covered persons
remains  responsible for meeting the requirements of this
chapter, including documentation requirements.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 , MCA

RULE XX CORRECTIVE ACTION (1) The department may
recommend corrective action to the health carrier in the event
the health carrier fails to comply with the network adequacy
requirements set forth in these rules.

(2) If a health carrier fails to implement adequate
corrective acti on, the department will provide the commissioner
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of insurance with documentation of the network’s inadequacy.

AUTH: Sec. 33-36-105 , MCA
IMP:  Sec. 33-36-105 , MCA

RULE XXI APPEAL FROM DEPARTMENT DECISION (1) If a health
carrier or health care provider is aggrieved by any decision
made by the department pursuant to Title 33, chapter 36, part 2,
MCA, and these rules, the aggrieved party may request a hearing
before the department by submitting the request in writing to
the department’'s Quality Assurance Division, Office of Fair
Heari ngs, 616 Helena Avenue, Steamboat Block, P.O. Box 202953
Helena, MT 59620-2953.

(2) The hearing will be conducted in accordance with the
Montana Administrative Procedure Act, Title 2, chapter 4, part
6, MCA and ARM 1.3.211 through 1.3.225 and ARM 1.3.230 through
1.3.233. For purposes of such hearings, the department hereby
adopts and incorporates by reference ARM 1.3. 211 through 1.3.225
and ARM 1.3.230 through 1.3.233, which contain the attorney
genera I's model rules for contested cases. Copies of these
rules  may be obtained from the department’s Office of Legal
Affairs, P.O. Box 202951, Helena, MT 59620-2951.

3) The provisions of ARM 46.2.201, 46.2.202, 46.2.205
through  46.2.212, 46.2.214 and 46.12.590A do not apply to such
hearings.

AUTH: Sec. 2-4-201 and 33-36-105 __, MCA
IMP: Sec. 2-4-201 and 33-36-105 __, MCA

3. The Dep artment is proposing these rules to carry out
the mandate of Chapter 413 (Senate Bill 365), passed by the 1997
Legislature, which added Title 33, Chapter 36, to the Montana
Code Annotated and required the Department to develop rules
setting standards to ensure the provider networks of managed
care plans adequately provide their enrollees with access to
health care. Department staff did an exhaustive search of
available literature on the subject of network adequacy as a
basis for these rules. Staff also met with insurance carriers,
consumers, consumer advocates, and other inte rested parties five
times during the past 21 months to discuss and refine these
proposed rules.

The definitions contained in Rule | are neces sary to explain the
meaning of the terms used in the accompanying rules that are not
already defined in the relevant statutes.

Rule Il sets fo rth the time frames found necessary for both the
Department to review proposed access plans and for the health

carrier to resp ond to requests for additional information. The

options of not setting any time lines, setting shorter time

lines, or setting longer time lines were all rejected as
unreasonable. Not setting any time frames or setting longer

time frames would result in a prolonged period of review that

could hurt health carriers, since without Dep artment approval of
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an access plan, a health carrier would be unable to do business

in Montana. Shorter time frames would jeopar dize the ability of
the Department to review a plan adequately and safeguard the

rights of members of health plans to be assured of an adequate
provider network.

Rule 11l by requiring that health carriers must update an
appro ved access plan within 30 days of a material change in
either  the provider network or the population served, ensures
that p lans remain adequate over time. The Department rejected
alternatives to the 30-day requirement because shorter time
frames would be too restrictive for health carriers and longer
time frames would not adequately protect the rights of health
care consumers. The proposed penalty of not being able to add

new enrollees if the time limit is exceeded is needed to ensure
that health carriers have an incentive to comply with the
reporting requi rement and to protect health care enrollees from

an inadequate n etwork of providers. Ensurance of plan adequacy
also necessitates that access plans be updated at least every 2
years. Alternatives to the 2-year period were considered and
rejected because shorter time frames would be unduly burdensome

on health carriers. Longer time frames would not allow health
care ¢ onsumers to be informed about the availability of health

care coverage and coverage policies under the insurance they are
purchasing.
Rule IV is necessary to set out the components of the access

plan. Both more stringent and less stringent standards were
considered but rejected. The areas are consistent with what

other states have adopted and are designed to protect the rights
of health care consumers without being too burdensome to health
carriers.

Rule Vis necessary to clarify that both the statutes in Title

33, chapter 36, MCA, and these rules will be used to determine
the adequacy of a health carrier's access plan. Since the rule
reflects legal reality, no alternatives were considered.

Rule Vlis nece ssary to indicate reasonable circumstances under

which services must be covered by a health carrier. Subsection

(1)(@), was clearly necessary since 33-36-201, MCA, specifies

that emergency services must be covered 24 ho urs per day, 7 days
per week. Because of the statutory requireme nt, no alternatives
were considered. Subsections (1)(b) and (c) of Rule VI outline

that services must be paid for medically necessary unforeseen

care and for renal dialysis as well, and are necessary to ensure
access by consumers who might be traveling outside a network

service  area and experience the need for health care when they

could not reasonably use a network provider. The alternative of
not p aying for such care was rejected as too restrictive for

health  care consumers, precluding them from ever being able to

travel outside the health carrier's geographic service area with
the assurance that needed health care would be paid for. On the
other hand, the Department rejected the alternative of making
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the health carrier pay for any and all health care services as
unreaso nable because a consumer would have no incentive to
utilize a network provider, potentially resulting in the
infla  tion of the cost of health care coverage that all members

of a plan must bear.

The minimum ratio of PCPs per enrollees set out in Rule VIl is
neces sary to ensure adequate access to providers by consumers
without  being too burdensome on the health carrier. More and
less stringent criteria were considered but rejected as being
less reasonable by the interested parties consulted concerning
these rules.

Rule VIII, requiring health carriers to initially verify the
credentials of providers before contracting with them and to

recred ential them every 3 years after that, is necessary to
ensure consumer protection from unqualified providers.
Alter natives were not adopted because the rule as it stands is
consistent with industry standards, more stringent requirements
would be unduly burdensome without offering additional consumer
protections, and less stringent criteria would not adequately

protect health care consumers.

Rule 1 X's requirement that a health carrier must have an
adequate network of providers within a 45-mile radius of the
covered person’s home or place of work is necessary to ensure
covered persons physical access to providers. A shorter
distance was considered and rejected as unrealistic, given
Montana’s  sparse population and vast geographic area. The
Depar tment rejected a longer distance as unduly burdensome to
health care consumers needing care. A longer distance might
also threaten a sometimes fragile health care network in
Montana’s  rural areas by allowing health care providers to

refuse to contract with local providers. Su bsections (1)(a)(i)
and ( ii) of this rule allow exceptions to the 45-mile radius
requirement, in necessary reflection of the f acts that there may

be no properly qualified providers within that radius and that

there are Montanans who might wish to purchase a managed care

product but who are living and/or working in communities that do
not have a health care provider within 45 mil es. The Department
rejec ted as unreasonable the alternative of not allowing such

exceptions.

Rule X establis hes a process to allow exceptions to the 45-mile
radius requirem ent of Rule IX for "good cause", provisions that
are needed to recognize the fact that health carriers may not be

able to meet that requirement through no fault of their own.

The a lternative of not allowing this exception was considered

and r ejected because a single health care provider who did not

want to contract with the health carrier could then effectively

prevent the carrier from selling a product in that particular

service area. This would effectively decrease competition among
health carriers, possibly resulting in higher prices for health

care consumers and less choice of health care plans.
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Rule XI is needed to allow a health carrier to establish a
network encompassing more than a single geogr aphic service area.
The alternative of requiring an access plan to be filed for each

geogra phic area was rejected because it would be burdensome to
health carriers while providing no benefit to health care
consumers.

Rule XII, in order to ensure adequate consumer access,
establishes maximum wait times for appointmen ts. Differences in
relative urgency necessitated the variance in deadlines for

differ  ent types of appointments. More and less stringent time

frames were evaluated and rejected because the rule, as

propo sed, protects the health care consumer without being too
burdensome to the health carriers.

Rule XIII is necessary to outline the rights of consumers to

access providers of their own choice. The reference to a

woman’'s rights to use a gynecologist once a year and an

obstetr ician if she is pregnant without prior authorization or

refer ral is in reflection of the fact that current state law

requires such access. For the same reason, no other
alternatives were considered. Subsection (4), specifying that

a member may choose a provider specializing in primary care of

child ren as a PCP for their children, was necessary to ensure

the m ost appropriate PCP for children. The alternative of not

allowing a specialist in pediatric care to be chosen was
considered and rejected because children have unique health care
needs that these specialists are trained to deliver. Language

specify ing that this choice may include mid-level providers if

the plan recognizes them as a PCP is proposed to offer greater

choice to health care consumers. The rule does not mandate that
plans recognize mid-level providers as PCPs as this would be

outside the scope of the enabling legislation.

Rule Xl (5) is needed to ensure that a health carrier has a

process in place to address instances when a plan has an
inadequ ate number or type of participating providers, in order

to protect and ensure consumer access. The requirement that

this  care be provided to the member at no greater cost than if

the m ember received the service from a participating provider

was necessary because health care consumers h ave paid for health
coverage and need a guarantee that they can receive needed

health  care at no additional cost if the health carrier has an

inade quate network of providers. For that reason, no
alternative was considered or accepted. Fina lly, for protection
of cons umers with conditions requiring ongoing care from a
specialist, the requirement was needed that h ealth carriers must
establish a tre atment plan that authorizes care for a period of

time or a number of visits. The Department evaluated and
rejected more and less stringent standards. The rule, as

proposed, prote cts the health care consumer with special health

care needs without being too burdensome to a health carrier.

Rule X V(1) is necessary to protect consumers by outlining the
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transition period to a new provider under which a _ N new member may
continue to see their previous provider for certain conditions.

Also needed to protect consumers is Rule XIV(2), which gives
existing members of a health plan the same rights if their
provider is terminated from the plan without cause. The
alterna tive of not allowing a transition period was considered

and r ejected. All of the conditions specified in the proposed

rule require coordinated medical care to ensure the health of

the consumer. The alternatives of allowing a longer transition
period or requiring that a health carrier pay for care

indef initely were rejected as unduly burdensome on the health
carrier and because they are a departure from the managed care
concept that is the basis of care. Specifically, the
alternative of allowing this transition period only in the third
trimester of pr egnancy was considered and rejected because many
complications manifest themselves in the second trimester.
Allowing for the transition period in the second trimester
prote cts the health of the mother and unborn child. Rule
XIV(3), also needed to protect consumers, specifies that this
care must be provided at no additional cost to the consumer.
The a lternative of not requiring a health carrier to have such

a provision in place was considered and rejected because health
care consumers have paid for health coverage and need a
guaran tee that they can receive needed health care at no
additional cost in these special circumstances.

Rule XV is nece ssary to require a process allowing plan members

to change their primary care provider once per year, in order to
facilitate consumer choice of provider. The options of allowing
membersto change PCPs more and less frequently were evaluated

and rejected. This rule, as proposed, protects the health care
consumer without being burdensome to a health carrier. The

requi rement of subsection (2) that the health carrier monitor

the frequency of requests to change PCPs was needed as an added
safeguard to en sure that the quality of health care provided by

the PCP is monitored by the health carrier.

Rule XVl is needed to ensure that barriers to receiving health

care for populations such as people with physical and mental
disabilities, d iverse cultural backgrounds, and limited English
proficiency or illiteracy are addressed. More and less
strin  gent standards were considered and rejected because the
rule, as proposed, protects the health care consumer with
special needs without being unduly burdensome to health
carriers.

Rule XVl is ne eded to assure network adequacy by requiring the
establishment of methods for periodically assessing the
sufficiency of the network and provider and consumer

satisfaction with the network. These are all key components of
an adequate provider network. The measures listed are the
minimum determined by the Department as neces sary to protect the

rights of the health care consumer without being unduly
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burdensome on the health carrier. Specific r equirements such as
specify ing that an independent satisfaction survey be done and

a stan dardized evaluation tool be used were rejected as unduly

burdens ome and expensive given the penetration of managed care

in the state at this time.

Rule XVIII is needed to assist a health carrier to prove that it
has an adequate network even though contracts may not yet have
been s igned with all necessary providers. Allowing letters of

intent to account for no more than 15% of the total network and
requi ring plans to submit verification of an adequate network
within 6 months are needed as a safeguard to ensure the network

is adequate. The alternative of letting a plan demonstrate an

adequ ate network with letters of intent from more than 15% of

the pr ovider panel was rejected because it does not adequately

protect the hea Ith care consumer and guarantee access to health

care services. The alternative of letting a plan demonstrate an
adequ ate network with letters of intent from less than 15% of

the provider pa nel was rejected because it is unduly burdensome

to the  health carrier and health care consumers are adequately

protected under the proposed rule.

Rule XIX is nec essary to protect network adequacy by clarifying

that the health carrier remains responsible for meeting the

requirements of these rules whether or not se rvices are provided
through asubco  ntract with another entity. No other choice was

considered beca  use this protects health care consumers should a

health carrier decide to subcontract with another entity.

Rule XX is needed to allow a remedy for a network deficiency
short of cancellation. The alternative would be for the
Department to recommend cancellation of licensure or sanctions

to the Commissioner of Insurance for even minor infractions.
The Department rejected this alternative since it was unduly
harsh and would not serve the public well.

Rule XXl is needed to provide an appeal from a decision of the
Department that aggrieves a health carrier or provider. The
appeal process complies with state statutes and other
alternatives were not considered.

4. The D epartment intends to adopt these rule changes
effective October 1, 1999.

5. Inter ested persons may submit their data, views or
argum ents either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 202951, Helena, MT 59620-2951, no later than
August 19, 1999. The Department also maintains lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
inter est. For placement on the mailing list, please write the
person at the address above.
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6. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

/s/ Dawn Sliva /sl Laurie Ekanger

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State July 12, 1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING
of Rules | through VII ) ON PROPOSED ADOPTION
pertaining to the use of )

automated external )

defibrillators )

TO: All Concerned Persons

1. On August 11, 1999, at 3:00 p.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 N. Sanders, Helena,
Montana to  consider the proposed adoption of the above-stated
rules.

The Department of Public Health and Human Services will

make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an

alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
August 2, 1999, to advise us of the nature of the accommodation

that you need. Please contact Dawn Sliva, Office of Legal
Affai rs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be adopted provide as
follows:

RULE | DEFINITIONS In addition to the definitions
contained in 50-6-501, MCA, the following definitions apply to
this chapter (Note: 50-6-501, MCA, includes definitions for
"automated external defibrillator (AED)" and "entity".):

(1) "Automated external defibrillator (AED)" means a
medical device that:

(a) has received approval for marketing from the U.S. food
and drug administration;

(b) is capable of recognizing the presence or absence of
ventricular fibrillation or rapid ventricular tachycardia and of

determining, without intervention by an operator, whether
defibrillation should be performed,;

(c) u pon determining that defibrillation should be
performed, auto matically charges and indicates that it is ready
to deliver an electrical impulse to an individual's heart; and

(d) may be used by an operator of the device to deliver an
electrical impulse to an individual's heart.

(2) " AED training program" means a course of instruction
approved by the department which provides the initial education
in the use of the AED and which has requirements for continued
assurance of the compentency of individuals in using an AED.
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(3) "CPR" means cardiopulmonary resuscitation.

(4) "Entity" means a public agency, department, office,
board, or commission or other governmental organization or a
private corporation, partnership, group or business or other
private organization.

AUTH: Sec. 50-6-503 , MCA
IMP: Sec. 50-6-501 , MCA

RULE Il W _RITTEN PLAN (1) An entity wishing to use or
allow the use of an AED shall develop, update as changes are
made, and adhere to a written plan that:

(a) for a stationary location specifies the physical
address where the AED will be located,;
(b) for a mobile location specifies the geog raphic area in

which the AED will be used and specifies how the AED will be
transported to the scene of a cardiac arrest;

(c) includes the names of the individuals currently
authorized to use the AED;

(d) describes how the AED use will be coordinated with
each licensed emergency medical service providing coverage in
the area where the AED is located, including how emergency
medical services will be activated every time that an AED is
attached to a patient;

(e) specifies the name, telephone number(s) and address of
the Montana licensed physician who will be providing medical
super vision to the AED program and how the physician, or the
physician’s designee, will supervise the AED program;

(H specifies the name, telephone number(s) and address of
the physician’s designee, if any, who will assist the physician
in supervising the AED program;

(g) specifies the maintenance procedures for the AED,
including how it will be maintained, tested and operated
according to the manufacturer’s guidelines;

(h) r equires that written records of all maintenance and
testing performed on the AED be kept;

() describes the records that will be maintained by the
program; and

() describes how the required reports of AED use will be
made to the physician supervising the AED program, or their
designee, and to the department.

AUTH: Sec. 50-6-503 , MCA
IMP: Sec. 50-6-501 and 50-6-503 __, MCA
RULE Il WRITTEN NOTICE (1) Prior to allow ing any use of

an AED, an entity must provide the following, in addition to a
copy of the plan required by [Rule 1], to each licensed
emergency medical service and public safety answering point or
emergency dispa tch center in the area where the AED is located:
@ a written notice, on a form provided by the
department, that includes the following information:
() the name of the entity that is establishing the AED
program;
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(i) the busin ess address and telephone number, including
physical location, of the entity;

(i)  the name, telephone number and address of the
indivi  dual who is responsible for the onsite management of the
AED program;

(iv) the starting date of the AED program; and

(v) where the AED is physically located.

AUTH: Sec. 50-6-503 , MCA
IMP: Sec. 50-6-502 and 50-6-503 , MCA

RULE IV _REPORTS (1) Every time an AED is attached to a
patient, its use must be reported to the supervising physician
or the physician’s designee and the report must include the
information required by the supervising physician.

(2) Every time an AED is attached to a patient, the
supervising physician or their designee shall provide to the
department, on a form provided by the department, the following
information:

(a) the name of the entity responsible for the AED;

(b) the name, address and telephone number of the
supervising physician;

(c) the date of the call;

(d) the age of the patient;

(e) the gender of the patient;

(f) location of the cardiac arrest;

(g) estimated time of the cardiac arrest;

(h) whether or not CPR was initiated prior to the
application of the AED;

(i) whether or not the cardiac arrest was witnessed,;

() the time the first shock was delivered to the patient;
(k) the total number of shocks delivered,;
() whether or not there was a pulse after the shocks and
whether or not the pulse was sustained; and
(m) whether or not the patient was transport ed, and if so,

the n ame of the transporting agency and the location to which
the patient was transported.

AUTH: Sec. 50-6-503 , MCA
IMP: Sec. 50-6-502 and 50-6-503 , MCA

RULE V_TRAINING (1) In order to be authorized by an AED
program plan to use an AED, an individual must:

(@) h ave current training in adult cardiopulmonary
resuscitation that meets the standards of the American heart
association and must renew this training at intervals not to
exceed 2 years;

(b) complete one of the approved AED training programs
listed in (2) below and renew the training at intervals not to
exceed 2 years.

(2) AED training programs developed by the following
organizations are approved by the department:

(&) American heart association;

(b) American national red cross;
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(c) national safety council;
(d) medic first aid; and
(e) American safety.

AUTH: Sec. 50-6-503 , MCA
IMP: Sec. 50-6-502 and 50-6-503 , MCA

RULE VI MEDICAL PROTOCOL (1) A medical protocol for
defib rillation use must be consistent with the energy
requi rements for defibrillation set out on pages 2211 through
2212 of "Guidelines for Cardiopulmonary Resuscitation and
Emergency Cardiac Care, Recommendations of the 1992 National
Conference" published in the Journal of the American Medical
Association on October 28, 1992, Volume 268, Number 16.

(2) The department hereby adopts and incorporates by
reference the energy requirements for defibri llation referred to
in (1) above, w hich set standards for proper defibrillation. A
copy of the document referred to in (1) above may be obtained
from the Department of Public Health and Human Services,
Emergency Medical Services and Injury Prevention Program, 1400
Broadway, P.O. Box 202951, Helena, MT 59620-2951.

AUTH: Sec. 50-6-503 , MCA
IMP: Sec. 50-6-502 , MCA

RULE VII PERFORMANCE REQUIREMENTS OF DEFIBRILLATORS
(1) An AED used by an AED program must be capable of:
(a) delivering a shock of a waveform that is either:
(i) damped sinusoidal; or
(i) biphasic truncated exponential.
(b) delivering the shocks required by the AED program’s
authorized medical protocol; and
(c) op erating satisfactorily in the environment in which
it is intended to function.

AUTH: Sec. 50-6-503 , MCA
IMP: Sec. 50-6-503 , MCA

3. The rules specify the minimum requirements for
entities who want to establish programs allowing the use of
automated exter  nal defibrillation on persons who have sustained
a cardiac arrest, and are necessitated by the passage of House
Bill 126 by the 1999 Legislature, specifically, the rulemaking
mandate of 50-6-503, MCA.

Rule I is neces sary to prescribe definitions for key words used

in the rules. While statutory definitions would ordinarily not

be reiterated in the rules, the statutory definitions for "AED"

and " entity" are included in this case to make the definitions

accessible to users of the rules, because the rules will in fact
be in effect substantially in advance of the date the revised

1999 Montana Code Annotated containing the HB 126 enacted
language will be published and available.
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Rule I, specifying the content of the written plan which must

be maintained by the entity which operates an AED program and
which must be provided to the local emergency medical services
and the 9-1-1 center, is required by 50-6-501, MCA, and its
required contents are also specified in that statute. The
required contents, aside from being mandated by statute, are
necessary to en sure each AED is operated pursuant to directives
that protect the health of those persons upon whom the AED may
be used. There fore, the Department found it necessary that the
written plan specify the physical address where the AED is to be
mainta ined, the names of the persons authorized to operate the
AED, how the AED program will coordinate with local emergency
medical services, the name of the physician who will be
oversee ing the AED program, the maintenance procedures for the
AED and how the required reports will be made to the supervising
physic ian and to the Department. Those provisions also ensure
that an entity with an AED program provides emergency medical
services  with the information necessary to coordinate with the
emergency medical services and with the dispatch entity. The
Depar tment considered requiring the plan to specify where, at
each physical location, the AED would be kept. However, this
info rmation is not necessary for the responding emergency
medical service nor for the public safety answering point and
would t herefore be unnecessarily onerous for the entities with

the A EDs. For entities which offer mobile AED services, the
Departm ent considered whether to require, in the written plan,
precise  detail about the location of each AED. However, this
requirement was not considered practical, was too difficult for

the local entity, and was consequently rejected.

Rule Il specifies what each entity operating an AED program
must i nclude in written notice to each local emergency medical
service and pub lic safety answering point mandated by 50-6-502,
MCA. Information which must be included in the notice includes
the n ame of the entity and its business address and telephone
number, the name of the responsible individual, when the AED
program will begin and where the AED’s will be located. This
written notice is necessary to assure there is effective
integration among the entities offering the AED program, the
licensed emergency medical services, and the dispatch center.

It is well esta blished that an AED program is effective only if
there is good coordination with the EMS system. If the EMS
system is not activated each time an AED is used, there is a
decrease in the patient's probability of survival. The
Department has required in the listing of what must be included

in the notice only those items found through experience to
assist in such coordination. The Department considered not
inclu ding the starting date of the AED program in the written
notice. However, to assure effective coordination with the EMS
system and the dispatch center, this was considered necessary
information.

Rule IV contains the reporting requirements that HB 126
mandated, and requires that the entity report to the supervising
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physician, or the physician’s designee, every time an AED is
attached to a patient and it specifies the information which
must be reported to the Department that the Department finds
valua ble in assessing the success of AED programs and their
general public health impact. The information to be submitted
to the overseeing physician was found reasonably to be left to

the professional judgment of the supervising physician.

These reporting requirements are necessary to the quality

control of the AED program. The authority is provided to the

supervising physician to require information necessary to

properly provide medical oversight while recognizing there may

be variations from program to program. The i nformation required
for submission to the Department is necessary to evaluate the

overall effectiveness of the AED program and to determine if

changes are necessary in the program to assure public health and
safety and/or to improve the efficacy of the AED programs.

Also concerning Rule IV, the Department considered a reduced

number of  data elements to be submitted to the Department for

each use of the AED. The Department consulted with one of the

nation’s leading experts in AED programs, Doctor Roger White of

the M ayo Clinic in Rochester, Minnesota, in determining which

data elements are necessary to assure appropriate program
evaluation. The proposed rule reflects the results of those

discussions and is considered the minimum data set necessary for
program evaluation.

Rule V specifies the training requirements found by the
Depart ment to be necessary before an individual may be allowed

to use an AED in an approved program. The rule requires
completion of one of the major national AED training programs
listed and requires that each individual must renew their
training in one of these programs every 2 years. The rule also
requires that each individual must complete training in

cardi opulmonary resuscitation every 2 years according to the
standards of the American Heart Association, national standards
found to be persuasive.

Rule V is also necessary to assure that each person operating an
AED is properly trained in both cardiopulmonary resuscitation

and in the use of the AED. If persons are not properly trained

in both areas, it may reduce the effectiveness of the AED

program and could, potentially, be harmful to patients. The

Department is required, by statute, to adopt requirements

regarding cardiopulmonary resuscitation and to list the approved
AED training programs, which it has done after an exhaustive

search of the most reliable programs currently in existence.

The D epartment considered not specifying that CPR and AED

training should be renewed every 2 years. However, the

Department dete  rmined that it is essential to public health and

safety to require that each individual complete this training

every 2 years. And, considering these training programs are not
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lengthy, it was determined that this requirement would not be a
burden on the entity nor on the individual.

Rule VI, setting up a medical protocol for AED use as required

by 50-6-502, MCA, requires the medical protocol for AED use by

enti ties to be consistent with the "Guidelines for
Cardiopulmonary Resuscitation and Emergency Cardiac Care,
Recommendations of the 1992 National Conferen ce" as published in
the Jo urnal of the American Medical Association on October 28,
1992. This is necessary to assure that each AED program uses
medically  appropriate protocols and that the protocols are not
harmful to the patient. The guidelines in question are those
adopted nationally and endorsed by the American Heart
Association and are therefore considered the most reliable
availa ble. The Department considered placing the entire
protocol in the rules and considered adopting other medical

protocols. However, the referenced protocol is available in the
peer-reviewed literature, is scientifically based and is

generally considered as the medical appropriate standard for AED
use.

Rule VII, as required by 50-6-503, MCA, establishes the
performance requirements that AEDs must meet. The two waveforms
listed in the rule (damped sinusoidal or biphasic truncated

exponential) are the waveforms currently supported by peer-

revie wed literature as being effective for use in AEDs. The

Department considered not including any specific waveforms;

however, in the interest of patient safety, this requirement is

included. As additional waveforms are considered acceptable,

via peer-reviewed literature, this rule will need to be updated.
The Dep artment considered adding a number of very specific

additional performance requirements for AEDSs. However,

consi dering the variety of locations in which the AEDs will be

used, and considering that the AEDs must be a pproved by the Food
and Drug Administration, the Department considered that
"operating satisfactorily in the environment in which it is

intended to function” is the most realistic requirement.

4. Inter ested persons may submit their data, views or
argum ents either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 202951, Helena, MT 59620-2951, no later than
August 19, 1999. The Department also maintains lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
inter est. For placement on the mailing list, please write the
person at the address above.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.
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6. The bill sponsor notice requirements of 2-4-203, MCA,
apply and have been fulfilled.

/s/ Dawn Sliva /sl Laurie Ekanger

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State July 12, 1999.
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