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BEFORE THE BOARD OF LAND COMMISSIONERS

AND THE DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION

OF THE STATE OF MONTANA

	In the matter of the adoption of temporary rules on biodiversity and old growth management 
	
	)

)
)
	
	NOTICE OF ADOPTION OF TEMPORARY RULES


TO:  All Concerned Persons

1.  On May 24, 2001, the Board of Land Commissioners and the Department of Natural Resources and Conservation published MAR Notice No. 36-25-80 regarding the public hearing on the proposed adoption of the above-stated temporary rule at page 831 of the 2001 Montana Administrative Register, Issue Number 10.

2.  The agency has adopted new RULE I with the following changes, stricken matter interlined, new matter underlined:   

RULE I  BIODIVERSITY AND OLD-GROWTH MANAGEMENT STANDARDS
(1)  The Department of Natural Resources and Conservation herein adopts and incorporates by reference "Montana Department of Natural Resources and Conservation 2001. State Forest Land Management Plan Biodiversity Guidance, June 18, 2001," which sets forth the biodiversity guidance (2001) addressing the management of timber from state trust forests, including but not limited to the following:

(a)  coarse filter methodology;

(b)  appropriate cover type and structure conditions;

(c)  snag and snag recruit retention;

(d)  emulation of natural disturbance processes;

(e)  patch sizes;

(f)  a definition of old growth; and

(g)  a discussion of how old growth stands could be leased, licensed, sold, or exchanged to achieve fair market value.

(2)  A copy of the biodiversity guidance may be obtained from Scott McLeod, Supervisor, Forest Improvement Section, Department of Natural Resources and Conservation, 2705 Spurgin Road, Missoula, MT 59804.

AUTH:  76-12-112, 77-1-202, 77-1-209, 77-5-201, 77-5-202, 77-5-204, MCA

IMP:  77-5-101, MCA (SB 354)

3.  The following comments were received and appear with the agency's responses:

COMMENT 1:  The DNRC is following a flawed process in making temporary rules.
RESPONSE 1:  The DNRC has undertaken development of temporary rules in response to two recent developments regarding state forest land management.  The first occurred with the February ruling of Judge Sherlock that the state's Biodiversity Guidance represented a faithful interpretation of the State Forest Land Management Plan (SFLMP).  His decision concurred with the DNRC position that the Biodiversity Guidance did not alter any of the commitments made in the SFLMP.  However, he also ruled that the guidance needs to comply with the Montana Administrative Procedure Act (MAPA); in other words he ruled that we had to undertake a rule making procedure.  His ruling states that, "The Court temporarily enjoins the department from harvesting old-growth timber until such time as the department can comply with the procedural requirements of MAPA."  No reference is made to either permanent or temporary rules.

At about the same time, SB 354 was being passed by both the Senate and the House of Representatives.  With the Governor's signature, this law became effective on April 16, 2001 as 77-5-101, MCA.  The gist of the law is that neither the DNRC nor the State Board of Land Commissioners can defer lands for the preservation of old growth or for other purposes without receiving 'fair market value'.  This new law (77-5-101, MCA) alters commitments made in the SFLMP by requiring the DNRC to receive revenue in amounts not less than the fair market value for old growth deferrals.

Laws of the State of Montana allow us to pursue the development of temporary rules.  According to 2-4-303(2), MCA, 

A statute enacted or amended to be effective prior to October 1 of the year of enactment or amendment may be implemented by a temporary administrative rule, adopted before October 1 of that year, upon any abbreviated notice or hearing that the agency finds practicable, but the rule may not be filed with the secretary of state until at least 30 days have passed since publication of the notice of the proposal to adopt the rule.  The temporary rule is effective until October 1 of the year of adoption.  The adoption of an identical rule under 2-4-302 is not precluded during the period that the temporary rule is effective (emphasis added).

This law, 2-4-303(2), MCA, is interpreted by the DNRC to allow implementation of 77-5-101, MCA, to occur through a temporary rule making process using whatever public involvement process the DNRC feels is practicable.  We have allowed a 29-day comment period and held 2 public hearings on June 8, 2001 and June 13, 2001.  Given the extensive public input into our procedures over the last five years we feel this is adequate to gauge public interest and assess concerns.

COMMENT 2:  What is the purpose of the Temporary Rules?

RESPONSE 2:  The primary purpose of the temporary rules is to comply with Judge Sherlock’s ruling in order to lift the injunction on harvesting old growth timber.  The sales that are currently enjoined were approved by the previous Land Board, and as such complied with every commitment made in the SFLMP.  Furthermore, these sales were explicitly in compliance with the old growth retention requirements of the SFLMP.  Although some contention exists regarding the new law, the DNRC is bound to follow the laws passed by the legislature and signed by the Governor.  

COMMENT 3:  The Temporary Rules change the SFLMP.

RESPONSE 3:  The temporary rules are a streamlined version of the 1998 Biodiversity Guidance that Judge Sherlock found to be a faithful interpretation of the SFLMP.  They have, as such, gone through considerable public review in the form of individual timber sales developed over the last three years, and in the form of the extensive public involvement process the DNRC undertook regarding old-growth management.  Because of 77-5-101, MCA, the temporary rules make some clarifying statements regarding old growth.  In particular, they revise RMS 6 to reflect the new law.  It is not within the purview of the DNRC to ignore the new law; we must assume that all laws passed by the Legislature are constitutional unless deemed otherwise through judicial review. 

The content of the rules does not change any of the Biodiversity Guidance other than removing a numeric commitment to retain old growth.  

All the sales enjoined already went through extensive public scrutiny as part of the full MEPA process.  All the sales were developed under the direction provided for in the Biodiversity Guidance that Judge Sherlock ruled was a legitimate interpretation of the SFLMP.  None of the sales were litigated or protested during the MEPA process.  The temporary rules will allow the DNRC to have the injunction lifted so that the school trusts can be made whole and the purchasers of these sales can continue their operations.  No new sales that harvest old growth will be brought forward under the temporary rules.

COMMENT 4:  The temporary rules ignore the Old Growth Technical Review Committee Recommendations.

RESPONSE 4:    Some comments alluded to the recommendations made by the Technical Review Committee (TRC).  Their (TRC) recommendations were centered around a definition for old growth, which the Temporary Rules adopt.  They also commented on the ‘best’ way to assess naturally occurring amounts of old growth to determine our one/half commitment amount.  The one/half of naturally occurring amounts of old growth commitment of the former RMS 6 now appears to be contrary to the law given 77-5-101, MCA.  As such, the DNRC feels compelled to develop a rule which does not contravene the law.  The remainder of the TRC’s recommendations largely coincided with language in the Biodiversity Guidance that Judge Sherlock ruled did not change the intent of the SFLMP.  The DNRC does not believe it would be prudent to make major adjustments to the Biodiversity Guidance after already having been vindicated in the courts.

We emphasize that Judge Sherlock found that the Biodiversity Guidance, under which these sales were developed, did not change the intent of the SFLMP.  Consequently, each of these sales represents a good faith implementation of the SFLMP biodiversity resource management standards, including the former RMS 6 that required retention of old growth.  The temporary rule simply adopts the content of the Biodiversity Guidance by reference.

COMMENT 5:  There has been no opportunity for public involvement.

RESPONSE 5:  All of the timber sales that will be affected by these temporary rules have already gone through the complete MEPA public involvement process.  They were scoped, draft and/or final environmental documents were sent out, comments were received and responded to, a final was distributed, and a record of decision/decision notice was signed.  The sales then went to the Board of Land Commissioners where the public had additional opportunity to comment on them.  Each sale was approved unanimously by the Land Board before being offered for sale in the competitive bidding process.  Each sale has been sold in good faith to the high bidder according to all applicable laws, rules, and guidance.  Thus, the DNRC does not accept that these rules are being ushered through without regard to public involvement.  Indeed, given the extensive efforts the DNRC has undertaken with regard to old growth management, the involvement of the state legislature, working with the Land Board, and the lawsuit, it could be argued that very few state actions have experienced greater public involvement.

COMMENT 6:  The DNRC is assuming that forests have value only for their timber, and that trust land can be managed for the attainment of other worthy objects.

RESPONSE 6:  The DNRC routinely evaluates its lands for revenue generating potential for projects other than timber sales.  Examples include cabin leases, gravel, etc.  The partial statement from the Montana Code Annotated regarding attainment of other worthy objects is a misrepresentation of the law.  The law (77-1-202, MCA) actually reads as follows:  

Powers and duties of board. (1) The board shall exercise general authority, direction, and control over the care, management, and disposition of state lands and, subject to the investment authority of the board of investments, the funds arising from the leasing, use, sale, and disposition of those lands or otherwise coming under its administration. In the exercise of these powers, the guiding principle is that these lands and funds are held in trust for the support of education and for the attainment of other worthy objects helpful to the well-being of the people of this state as provided in The Enabling Act. The board shall administer this trust to secure the largest measure of legitimate and reasonable advantage to the state.

COMMENT 7:  The DNRC is harvesting 8.5 million board feet (MMbf) of old growth with these temporary rules.

RESPONSE 7:  The injunction has prevented the harvesting of 8.5 MMbf of timber that has already been sold to the highest bidder.  Of that total, only about 2.5 MMbf is in old growth stands.  The largest effect is caused by a small portion of an access road that goes through an old growth stand.  Due to the injunction, the road cannot be built and approximately 6 MMbf of non old-growth timber is therefore inaccessible.  The DNRC has carefully investigated every other opportunity at alternative access to the parcel, but there are no other options for relocating the road.
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